INDEX. 


ACCOMPLICE. See Criminat Law. 
ACKNOWLEDGMENT. See Fraup. 
ACTION. 


1. Right of action under executory contract of sale.—Under a contract 
for the sale of a designated number of bundles of cotton ties, 
which were never delivered, separated from the bulk, or set apart 
for the purchaser, or otherwise distinguished or pointed out as the 
— ar bundles sold, being executory, and not passing any title, 
egal or equitable, the i contracting to purchase has no cause 
of action against a subsequent purchaser who had taken posses- 
sion. Fry v. Mobile Savings Bank, 473. 


ADVANCES. See Contracts; LANDLORD AND TENANT. 
ADVERSE POSSESSION. 


1. Possession of part of tract of land under color of title; effect of. 
Where one in possession of land holds under color of title, and 
there is no antagonistic possession, the actual possession of a part 
of the premises will be regarded as constructive possession of the 
whole according to the boundaries contained in the deed or other 
muniment of title. Brady v. Huff, 80. 

. Possession of land under parol gift ; when adverse.—Possession of 
land by a donee, under a mere parol gift, accompanied with a claim 
of right, is an adverse holding as against the donor, which, if con- 
tinued without interruption for ten years, is protected by the 
statute of limitations, and matures into a good title. Vandiveer v. 
Stickney, 225. 

. Same.—That such a parol gift conveys no title, and only operates as 
a mere tenancy at will, capable of revocation or disaffirmance by 
the donor at any time before the bar is complete, is immaterial ; 
it is evidence of the beginning of an adverse possession by the 
donee, which can only be repelled by showing a subsequent recog- 
nition of the donor’s superior title. Ib. 225. 

. Same ; when conveyance rendered void by adverse holding.—A mort- 
gage of the land by the donor to a stranger, during such adverse 
possession by the donee, is void, although the donee may know 
that his title is defective, and the mortgagee has no actual notice 
of the adverse holding. Jb. 225. 

. Adverse possession of land under parol gift ; effect of subsequent pos- 
session by donor as donee’s tenant.—The fact that the mortgagor 
was, in such case, in the temporary occupancy of a portion of the 
land, at the time of the execution of the mortgage, is immaterial, 
if he entered after the commencement of the donee’s adverse pos- 
session, and holds asa mere tenant of the latter, fully recognizing 
his title as landlord and owner; the settled doctrine in this State 
being, that the possession of the tenant is the possession of the 
landlord, and notice of the former is notice of the latter. Ib. 225. 

. Adverse possession of land ; what necessary to avoid deed executed by 
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ADVERSE POSSESSION—Continvued. 


party out of possession.—To avoid a deed to land executed by a 
party out of possession, on account of the adverse possession of a 
third party, it is not required that the possession of the latter 
should have been under a bona fide claim of right to the premises, 
or under the honest belief that his title was good; it is sufficient 
if he claimed in independent right, adversely. Bernstein v. Humes, 
241. 

7. Same ; when not extended by constructive possession.—Adverse pos- 
session of land, without color of title, is limited to actual occu- 
pancy; the rule, that the possession of a part of a tract will be 
regarded as constructive — of the whole, not applying to 
such a case. Dothard v. Denson, 482. 

8. Same ; claim of easement confers no right to fee.—The claim of a 
mere easement, or other right in land less than the entire fee, does 
not confer any adverse right to the fee; but, to have that effect, 
under the statute of limitations, ‘‘ the claim must be of the entire 
title, exclusive of the title of any other person.”’ Jb. 482. 





See Cuancery, 4; TENANTS IN CommMomM; Ev ECTMENT. 
AGENCY. 


1. Suit on telegraph company’s contract for delivery of message.—lf an 
agent, in delivering and paying for a message to be forwarded by 
a telegraph company, discloses the name of his principal, for whom 
he is acting, the contract for the transmission and delivery of the 
message being oral, this makes it the principal’s contract, upon 
which he can, and should suein his own name. Daugherty v. Am. 
Union Tel. Co., 168. 

. When report by agent to principal not hearsay.—When an exchange 
of personal property is made by an agent for his principal, the re- 

rt of the transaction by the former to the latter for ratification 
is not hearsay, but a part of the res gestx, in a suit involving the 
title to the property received by the agent in the exchange. 
Meyer v. Hearst, 390. 

3. Proof of ; acts and declarations of agent.—The general rule is, that 
the fact of agency must be proved, before the acts, declarations or 
admissions of the agent can be received as evidence against the 
principal; but, where the fact of the agency rests in parol, or is to 
be inferred from the conduct of the principal, if there is any evi- 
dence tending to show the agency, the acts or declarations of the 
agent are admissible as evidence, and the jury must determine the 
question of agency rel non. Martin, Dumee & Co. v. Brown, Ship- 
ley & Co., 442. 

. Joint power of attorney ; how exercised.—In private agencies, a joint 
power of attorney to two or more persons can not be executed by 

; one of them alone; but in its execution all must act jointly. Loeb 
& Bro. v. Drakeford, 464. 

. Same ; delegation of.—Nor can one of the agents delegate to another 
authority to act for him in the execution of such power. Jb. 464. 


to 


_— 


on 


See ATTACHMENT Bonp, 4. 
AMBIGUITY. ; 


1. Latent ambiguity in written contract ; admissibility of parol proof in 
explanation of.—By written contract, S. agreed to saw lumber for 
H. ‘‘ at the price of two dollars per thousand feet,’’ without indi- 
cating the rule or mode by which the lumber should be measured. 
At the time the contract was made, there existed two rules or 
modes of measurement, well known and understood by those en- 
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AMBIGUITY—Continued. 


gaged in the business of sawing lumber, and differing in results; 
one being to measure the logs before sawing them, and then, by 
calculation, to ascertain what quantity of lumber they would pro- 
duce when sawed into inch boards; and the other, to estimate the 
lumber by actual measurement after sawing. Held, that the 
words, ‘‘ at the price of two dollars per thousand feet,’’ created a 
latent ambiguity in the contract, and that, in an action on the 
contract, parol evidence was admissible to show the rule or mode 
of measurement, in reference to which the parties contracted. 
Smith v. Aiken, 209. 

2. Contract for sale of land ; when aided by parol as to description. 
While a contract for the sale of land, described as “‘ sixty acres 
Comida and Cone bottom, also ten acres hill-side woodland adjoin- 
ing the Mitchell tract,’’ unaided by extraneous evidence, is void 
for uncertainty of description, it is competent to show by parol 
evidence, in aid of the contract, that, in pursuance of its terms, 
the land intended to be sold was oolntel out and designated by 
the parties, and that the purchaser was placed in possession 
thereof; and when thus aided, the ambiguity is cured, and the 
land identified by the acts of the parties. Meyer Bros. v. Mitchell, 
475. 


AMENDMENTS. 


1. Amendment of bill in equity ; office of. —The office of an amended 
bill, when it is not employed under the statute for the purpose of 
introducing supplemental matter, facts occurring after the filing of 
the original bill, is the curing of defects in the original bill, and not 
the introduction of new matter, varying substantially the relief 
prayed, or the right in which it is claimed. Ward, Adm’r,v. Pat- 
ton, 207. 

2. Bill in double aspect ; relief in either aspect must be the same.—While 
a bill in equity may be framed originally in a double aspect, or in 
the alternative, or, if not so framed originally, may, by amend- 
ment, be converted into a bill of that character, this does not au- 
thorize the introduciion into the bill as originally filed, or as 
amended, several inconsistent claims to relief, founded on different 
states of fact, either of which, if true, would entitle the complain- 
ant to relief of a wholly different character ; but each alternative 
must be the foundation for like relief, or for relief of the same char- 
acter. Ib. 207. 

3. When amendment a departure from original bill.—A bill having been 
filed by a judgment creditor of F. against P. and others, to redeem 
lands which had been purchased by P. at sheriff’s sale, and after- 
wards redeemed from him by another judgment creditor of F., it 
was, by amendments, converted into a bill for the enforcement of 
a trust concerning the lands, alleged to have arisen from an agree- 
ment into which the complainant, P. and the other judgment credi- 
tor of F. had entered ; and afterwards, by another amendment, all 
the parties were stricken out except P., and the bill reduced toa 
demand for the recovery of damages from P., because, by an aliena- 
tion to a stranger pending the suit, he had incapacitated himself 
from executing the trust, or performing the agreement. Held, that 
the amendments departed entirely from the case made by the 
original bill, and that there was no error in the decree of the chan- 
cery court sustaining a demurrer thereto. Jb. 207. 

4. When amendment to bill in equity properly allowed.—To an original 
bill, filed by an assignee of a note given for unpaid balance of the 

urchase-money for land, for the purpose of enforcing a vendor’s 
ien, alleging that the note was transferred by delivery merely, an 
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amendment, striking out this allegation, and inserting in lieu 
thereof an averment, that the note was transferred by indorsement, 
is properly allowed. Prickett & Maddox v. Sibert, Adm’r, 315. 

5. Amendment to bill in equity ; relation to commencement of suit.—The 
rule is general, in a court of equity, that an original and amended . 
bill is to be regarded simply as an entirety, constituting but one 
record, the amended bill relating back to the filing of the original 
bill; but this doctrine of relation, being a fiction of law intended 
to promote the administration of justice, is never permitted to op- 
erate so as to prejudice the right, or to work injustice. Adams v. 
Phillips, Ex’rx, 461. 

6. Same.—If, in the exercise of the right of amendment, new matters 
or claims are asserted, not within the lis pendens, if the amend- 
ment is not merely and strictly remedial, curing a defective or im- 
perfective statement of the cause of action in the original bill, or 
merely modifying or varying its allegations, the matter or claim 
introduced by the amendment will not be referred to the filing of 
the original bill, to the prejudice or injury of the parties against 
whom the amendment is made; but if the amended bill asserts 
the same title, seeks the same relief, corrects only an erroneous 
statement of the cause of action in the original bill, or supplies a 
defective statement, not introducing any new matter or claim, it 
relates back to the filing of the original bill. Jb. 461. 

7. Same.—A demurrer to an original bill, filed to enforce a vendor’s 
lien on land, having been sustained on the ground, that the con- 
tract of sale affirmatively appeared to be within the statute of 
frauds (it resting, according to the averments, in parol merely, and 

ssion under it only being averred), an amendment seeking to 
avoid the statute of frauds by the additional averment of a contem- 
poraneous part payment of the purchase-money, being strictly 
remedial of an imperfect statement in the original bill of facts at- 
tending the making of the contract, relates back to the filing of the 
original bill, although the effect of such relation is, to take the 
complainant’s demand without the bar arising from the lapse of 
time, if computed from the filing of the amendment. Jb. 461. 

8. Amendment of record nunc pro tunc ; evidence in support of. —On a 
motion to amend a record nunc pro tunc, parol evidence is never 
admissible; but the court, in considering such motion, can only 
look to matters of record, or quasi of record, including any — 
or order made by or under the authority of the court, in some boo 
belonging to the office, and authorized to be kept by law, or to 
papers on file in the cause, which may properly be considered as 
quasi records of the court. Herring vr. Cherry, Smith & Co., 376. 

9. Same ; when entry of judgment can not be made.—An amendment of 
the record nunc pro tunc, by entry of a judgment for the plaintiff, 
can not be made on a paper found in the file, not entitled in the 
cause, and not marked filed, purporting to be a verdict of the jury 
** for the plaintiff,’ and to be signed by the foreman, in the ab- 
sence of some entry or memorandum on the judge’s docket, or 
other record evidence, that a judgment was rendered in the cause 
at the term the trial is alleged to have taken place. Ib. 376. 

10. Same ; admissibility of parol evidence.—In such case, it is not per- 
missible to prove by parol evidence, that there was a trial of the 
cause before a jury, and that the paper purporting to be a verdict 
was in fact the verdict returned by the jury. Jb. 376. 

11: When amendment of writ and bond in an attachment suit free from 
error, see Mohr v. Chaffe Bros. & Co., 387. 


See Cuancery, 11 ; Crimmnat Law. 
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APPEAL. See Error anp APPEAL. 
ASSIGNMENT. 


1. Assignment of debt in equity ; what operates as.—In a court of equity, 
an assignment of a debt may be in writing or by parol, and no 
articular form therefor is essential; it is sufficient if there is an 
intentional transfer or making over of the subject-matter, confer- 
ring a complete and present right on the assignee. Lowery v. Pe- 
terson, 109. 


ATTACHMENT. 


1, Attachment against partnership by firm name ; on what property 
leviable.—An attachment against a partnership by its firm or com- 
mon name, without mention of the names of the individual part- 
ners, can only be levied on partnership property; it can not be 
levied on the individual property of the partners. Watts v. Rice 
& Wilson, 289 

2. Attachment issued for cause not authorized by statute ; remedy for. 
When an attachment is sued out for a cause of action upon which 
the statutes do not authorize its issue, the irregularity can not be 
reached by a plea in abatement, or by a motion to quash; but the 
appropriate method of reaching such irregularity is a rule upon 
the plaintiff to show cause against the dissolution of the writ and 
its levy; and the motion for the rule must precede a plea to the 
merits, Drakford v. Turk, 339. 

3. Lien of landlord on crops grown on rented lands ; when does not exist 
in favor of mortgagee of landlord.—A mortgagee, giving notice to 
the tenant of the mortgagor, that he claims the rent falling due in 
the future, does not become, by virtue of the notice, entitled to the 
statutory lien on the crops grown on the rented premises for the 
— of the rent; nor can he enforce the lien by attachment. 

. 339. 

4. Motion to dismiss and strike from docket in attachment suit ; when 
not revisable on appeal.—Motions made in the City Court of Mont- 
gomery, in an attachment suit on the docket of that court, to strike 
the cause from the docket and dismiss, on the ground that it ap- 
pears from the bond and writ, that the attachment is returnable 
to, and the cause triable in the Circuit Court of Montgomery 
county, are but the equivalent of a motion to quash the attachment 
because of defects or irregularities in the affidavit, bond and writ; 
and, being addressed to the sound discretion of the primary court, 
the action of the court in overruling them can not be reviewed on 
appeal. Mohr v. ee Bros. & Co., 387. 

5. Bond and writ in attachment ; amendment of.—A ruling of the pri- 
mary court, in such case, allowing the writ to be amended, and a 
new bond to be executed, so as to make it appear that the attach- 
ment was returnable to the city court, is, under the statute, free 
from error. Ib. 387. 

6. When plea in abatement defective-—A plea in abatement in an at- 
tachment suit, which craves oyer of the affidavit, bond and writ, 
and sets them out, but fails to specify or point out any defect or 
irregularity in either, is fatally defective on demurrer. Ib. 387. 


See ArracHMENT Bonp ; Cuancery, 31-35 ; Triat or Ricut 
OF PROPERTY. 


ATTACHMENT BOND. 


1. Vexation alone no ground of recovery on.—Vexation without wrong 
gives no right of action; and hence, in a suit on an attachment 
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bond, no recovery can be had unless the attachment was wrongful. 
Jackson v. Smith, 97. 

2. Liability on, when attachment wrongful.—lf, when an attachment is 
sued out, no statutory ground for it exists, it is wrongful, no mat- 
ter how honestly or sincerely the plaintiff may have acted in suing 
it out; and for such wrongful act, although done by an agent 
without express direction, the principal and sureties on the at- 
tachment bond are liable. Jb. 97. 

3. Damages as affected by probable cause ; when malice inferred.—When 
an attachment is sued out by one having probable cause for believ- 
ing the facts exist which, if true, would aathorize an attachment, 
only actual damages can be recovered, although in fact no ground 
existed; but if, in such case, there is no sufficient evidence of 
probable cause, the jury may infer malice or vexation from the 
absence of such proof, and vindictive or exemplary damages may 
be recovered. Jb. 97. 

4. Exemplary damages not recoverable on unauthorized malice of agent. 
A principal is not responsible for the malice, vaxation or wanton- 
ness of his agent in suing out an attachment, unless he authorized 
or participated in it; and such authority or participation, to ren- 
der the principal liable, must be proved; it can not be inferred 
from the mere relation of principal and agent. Jb. 97. 

5. When evidence of agent’s malice admissible.—In a suit on an attach- 
ment bond, whether against the principal or surety, the unau- 
thorized malice or vexation of the agent not being a ground of re- 
Sty f evidence of it should not be allowed to go to .the jury, 

. 97. 

6. Measure of actual damages.—Damages, to be recoverable in an ac- 
tion on an attachment bond, must be the natural and proximate 
result of the wrongful, or wrongful and vexatious suing out of the 
attachment; they must not be the accidental, contingent, or specu- 
lative consequence resulting therefrom. Jb. 97. 

What evidence admissible.—In an action on an attachment bond, it 
is not competent for the plaintiff to testify that the effect of the at- 
tachment on him was to prevent him from making a crop, and 
from doing any business, and that it ruined him; or to prove that 
he was a man of limited means. Jb. 97. 

8. Same.—It was further held that the ape court erred in allowing 

»roof to be made in this case by the plaintiff, (1) when and how 
ae obtained money which he placed on deposit with his surety on 

a replevy bond executed by him in the attachment suit, the fact 

of such deposit not having been proved against him; (2) how he 

had lived after the attachment was levied, it not being in rebuttal 
to any thing proved against him ; and (3) that the plaintiff said to 
witnesses that he was not going to Texas, when it is not shown to 

have been a part of the res geste. Ib. 97. 

9. Attachment against there ttend | m extent of recovery on bond.—Ina 
suit on a bond executed for the purpose of suing out an attachment 
against a partnership by its firm name, payable to the partnership 
by its firm name, and conditioned, in the event of a failure to 
prosecute the attachment to effect, to pay the defendants, as part- 
ners, ‘‘ all such damages as they might sustain from the wrongful 
or vexatious suing out of such attachment,’’ no recovery can 
ay roe be had for any damage sustained by one of the partners, 
»y reason of a wrongful levy of the attachment on his individual 
property. Watts v. Rice & Wilson, 289. 

10. Same; suit on bond; what admissible as evidence of malice.—In 
such case, however, it is competent to prove such levy, and at- 
tendant circumstances of aggravation, wantonness or gross negli- 


~I 
. 


. 
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gence, for the purpose of proving that legal malice which authorizes 
the recovery of exemplary damages. Jb. 289. 

1!. Same ; res adjudicata.—In a suit on a bond, executed for the pur- 
pose of obtaining an attachment against a partnership by its firm 
name, and conditioned, on failure to prosecute the suit to effect, 
to pay the defendants, as partners, ‘all such damages as they 
might sustain from the wrongful or vexatious suing out of such at- 
tachment,’’ evidence was introduced showing that the individual 
property of one of the partners, of the value of more than three 
times the amount of the debt claimed in the attachment, and more 
than the penalty of the bond, was levied on under the writ; it not 
appearing for what purpose the evidence was introduced, or that 
its admissibility was sought to be limited, or that the value of the 
property actually entered into the verdict of the jury as an element 
of damage, otherwise than as may be implied by presumption of 
law from the facts in evidence. Held, 

(a) That the recovery of the value of such property, or the lia- 
bility of the defendants for it, was not one of the issues actually 
decided, or necessarily involved in the suit on the attachment 
bond, and it was not, for this reason, res adjudicata between the 
parties. 

(b) That a judgment in favor of the plaintiffs in the suit on the 
bond for the full penalty, though paid, does not estop the partner 
whose property was levied on from claiming it, in the attachment 
suit, asexempt. Jb. 289. 

. 


ATTORNEY AND CLIENT. 


1, Attorney-at-law ; power of court to compel payment of money into 
court.—When a practicing attorney receives, as such, money or 
any thing else of value, by virtue of an order of court, made in a 
ease in which he is counsel, and, before he has turned the same 
over to his client, it is ascertained and decreed that the order has 
been unadvisedly and erroneously granted, it is in the power of 
the court to order its restoration to its former custody, and to en- 
force obedience to such order; and, in such case, the presumed 
presence of the attorney in court renders it unnecessary to show 
actual notice prior to the primary order of restoration. Pinkard v. 
Allen’s Adm’r, 73. 

2. Same. If, however, compulsory measures are invoked against the 
attorney, there should be notice, and an opportunity td show cause 
should be allowed him. Jb. 73. 

When attorney’s authority to execute contract can not be question- 
ed by strangers, see Price, Ex’rx, v. Carney, 546. 

. Notice to attorney notice to client—Notice to an attorney, while in the 
employment and service of his client, of facts connected with the 
business in which he is engaged, operates as notice to the client. 
Tb. 546. 


* 
~ 


~ 


_ 


See CHAMPERTY. 
BANKRUPTCY. 

1. Sale by assignee in bankruptcy under bankrupt law of 1867 ; authority 
to make.—The authority of an assignee in bankruptcy to sell the 
property of the bankrupt under the bankrupt law of 1867, may be 
reduced substantially to two methods: First, a sale without an 
order of court, in which case the assignee sells simply the unas- 
certained interest of the bankrupt, leaving to the purchaser the 
right and duty of settling and determining all controversies as 
to disputed ownership, and all litigation that may grow out of 
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such disputed ownership; and second, a sale of the entire prop- 
erty, and the entire title to it, freed from all conflicting claims and 
liens, under section 5063 of the U. S. Rev. Statutes, thereby 
placing and leaving its proceeds in its stead, as the subject of con- 
tention and litigation ; and between these two methods there is no 
middle ground, to which the assignee is authorized to resort. 
Tenn. & Coosa R. R. Co. v. East Ala. Ry. Co., 516. 


2. Same ; when sale does not conform to § 5063 Rev. Statutes ; limitation 


under § 5057 of Rev. Statutes.—Where, on the petition of an as- 
signee in bankruptcy, a decree is made in the bankrupt court re- 
cognizing and establishing the priority of the lien of a creditor who 
is alone made a party to the petition, and directing a sale of the 
bankrupt’s property subject to the lien, but freed from all other 
liens, a sale made under such decree does not conform to the pro- 
visions of section 5063 of the U. S. Rev. Statutes; and a claimant 
of part of the property sold, who was not made a party to the pe- 
tition, and who had no notice of the \poosaeciags, is not barred 
under the provisions of section 5057 of the Rev. Statutes, because 
he did not, within two years, prefer his claim in the bankrupt 
court. Jb. 516. ° 


3. Property of bankrupt ; interest of assignee in.—Where the property 


of a bankrupt has not been conveyed in fraud of his creditors, the 
assignee in kruptcy takes no greater interest in, or better title 
to it, than the bankrupt himself had. Jb. 516. 


4. Possession —— under executory contract of purchase ; when an 


estoppel.—Where a party goes into possession of real estate-under 
an executory contract of purchase, he is estopped from disputing 
his vendor’s title; and, on his being declared a bankrupt, his as- 
signee, standing in his shoes, is equally estopped. 


5. Bankruptcy ; limitation of two years under § 5057 Rev. Statutes. 


Section 5057 of the Rev. Statutes applies the two years bar to 
suits ‘‘ touching property or rights of property transferable to, or 
vested in the assignee,’’ and extends no further; and hence, 
where the bankrupt had no property or right of property in the 
subject of litigation, it neither vesting in nor being transferable to 
the assignee, the provisions of the statute do not apply. Jb. 516. 


BILL OF EXCEPTIONS. 
1. Probate court ; term of. —While a term of the probate court may be 


kept open from day to day, even after the active business of the 
term has been disposed of, for the purpose of signing a bill of ex- 
ceptions, the power of the court to keep the term open can not, in 
the nature of things, extend beyond the next regular term. Blake 
v. Harlan, 205. z 


2. Motion to establish bill of exceptions ; when refused.—Where a bill of 


es in a contested will case in the probate court, as pre- 
a and presented to the presiding judge in term time, was 
aulty and inaccurate, not truly stating the point, charge or decis- 
ion, wherein the court was supposed to have erred, with such a 
statement of the facts as was necessary to make it intelligible, and 
its errors were not corrected until after the expiration of the term 
of the court at which the trial was had,—held, on motion in this 
court to establish the bill, there being no consent or agreement of 
counsel in writing, that it should be signed in vacation, that the 
moveants failed to make a case which authorized this court to es- 
tablish the bill. Jb. 205. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Protest of bill of exchange ; contents and sufficiency of notary’s cer- 
tificate.—A statement in the notary’s certificate of protest of the 
names of the parties to whom notice of protest was sent by him, 
is made by statute competent evidence of the facts stated (Code, 
§ 1336) ; but such statement is not an essential part of the protest, 
and the fact of notice may be proved otherwise. Martin, Dumee 
& Co. v. Brown, Shipley & Co., 442. 

2. Relevancy of evidence as to price and quality of cotton shipped to Liv- 
erpool, in action between parties to bill of exchange drawn against 
shipment, and protested for non-acceptance.—In an action by the 
indorsee and purchaser, against the drawer and payee of a foreign 
bill of exchange, which was drawn against a consignment of cot- 
ton shipped from Mobile to Liverpool, and was protested for non- 
acceptance, evidence as to the quality of the cotton is irrelevant 
and inadmissible, in the absence of evidence showing that it was 
sold by plaintiffs in Liverpool as of a quality inferior to that at 
which it was purchased in Mobile; and if the plaintiffs can be held 
liable, in such action, for any loss resulting to defendant from 
their unreasonable delay in selling the cotton in Liverpool after 
the protest of the bill for non-acceptance, some evidence of such 
delay and consequent loss must be adduced, before evidence as to 
the market price of cotton in Liverpool when the cotton arrived 
there is relevant and admissible. Jb. 442. 

3. Notice of dishonor of bill.—Notice of the dishonor of a bill of ex- 
change, foreign or domestic, though generally given in writing, 
may be given verbally. Jb. 442. 


CERTIORARI. 


1. Common law writ of certiorari ; its functions and | func- 
tions of the common-law writ of certiorari extend alike to ques- 
tions touching the jurisdiction of the subordinate tribunal, and 
the regularity of its proceedings; and by it errors of law, apparent 
on the face of the record, may be corrected, but, in the absence of 
statutory authority, conclusions of fact can not be reviewed. 
McAllilley v. Horton, 491. 

2. Same ; tried on the record.—In such case, the trial is not de novo, 
but on the record; and the only matter to be determined is the 
quashing or the affirmation oi the proceedings brought up for 
review. Ib. 491. 


CHAMPERTY. 


1. When contract between attorneys and clients not tainted with.—A 
contract between parties to two litigated attachment suits and 
their attorneys is not champertous, which, settling and adjusting 
all matters of controversy hebowen the parties to the suits, pro- 
vides that judgments should be rendered for one-half of the pro- 
ceeds of property which had been levied on and sold under the at- 
tachments, and then in the hands of the sheriff; that designated 
parts of the fund, when collected, should be paid to the plaintiffs, 
and the balance divided, in stated proportion, between the attor- 
neys of the parties, plaintiff and defendant, as compensation to 
them for services rendered in the suits and other controversies 
between the parties, and to be rendered in the prosecution of 
suits for the recovery of the fund from the sheriff, or his sureties ; 
and that one of the attorneys should have the control of the judg- 
ments, and of the fund to be realized from the sheriff, or his sure- 
ties, until the agreement has been fully executed. Price, Ex’rz, 
v.Carney, 546, . 
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I. Jwurispiction AND GENERAL PRINCIPLES. 


Antenuptial contract construed; when express trust in land created by. 
A testator, having devised a tract of land to his widow and grand- 
child, share and share alike, further provided that, in the event 
the child died before her marriage or maturity, the whole tract 
should belong to the widow. After the testator’s death, the 
widow, contemplating a second marriage, entered into an ante- 
nuptial contract,swhereby it was agreed that, in the event she 
should become entitled to the child’s share in the land, the same 
should ‘‘ enure and belong to’’ the intended husband, and thereaf- 
ter they should ‘‘ hold and own the land jointly and equally.”’ After 
the second marriage was consummated, the child, while an infant 
of tender years, died. eld, that by the contract an express trust 

yas, in effect, declared on the part of the widow, that she would 
stand seized of the legal title to the use of her intended husband, 
which became operative upon the death of the child. Holt v. 
Wilson, 58. 

What a recognition of the trust as continuing ; when not a stale de- 
mand.—The trust having become operative on the death of the 
child, in May, 1862, and the widow and the husband having held 
and occupied the lands, as equal tenants in common, from the 
time of their marriage, in 1861, to the death of the husband, in 
1865, it was further held, on a bill filed by the heir of the husband, 
in January, 1883, against parties claiming adversely to him through 
the widow, for an enforcement of the trust, that the husband 
having entered under the provisions of the marriage contract, his 
possession must in equity be referable to it, and the continuance 
of such possession must be regarded as evidence of a recognition 
of the trust as existing, continuing, and undischarged ; and that, 
the bill having been filed within twenty years from the death of 
the ancestor, no presumption of a settlement or discharge of the 
trust can arise from lapse of time, although the trust may have 
been repudiated immediately after his death. Jb. 58. 

Same; statute of limitations.—The bill also alleging that the land 
was held and occupied by the widow, after the death of com- 
plainant’s ancestor, until her death, in May, 1873, and negativing 
an open disavowal of the trust by her, brought home to the com- 
ay ogee knowledge, and any outward and unequivocal act done 

y her, amounting to an ouster, and also negativing every infer- 
ence of an adverse possession until the year 1877, it was further 
held that complainant’s demand was not barred by the statute of 
limitations of ten years. Jb. 58. 

Same.—An adverse possession did not originate in favor of the 
widow, in such case, merely from the fact that, after her second 
husband’s death, she clandestinely and fraudulently destroyed the 
marriage contract creating the trust in the land. Jb. 58. 

Deed to husbana and wife ; how they take under the rule at common 
law.—While at common law husband and wife do not take, under 
a deed to land executed directly to them during coverture, by 
moieties, as tenants in common take, but by entireties, with the 
right of survivorship, this rule does not apply to a conveyance 
executed prior to their marriage; and hence, it has no application 
to the facts of this case, the marriage contract, creating the rights 
of the parties, having been executed prior to the marriage, 
although the actual title of the husband vested afterwards, under 
the terms of the contract. Jb. 58. 

Fraudulent concealment of cause of action; § 3242 of Code construed. 
The fact that the widow, after the death of the complainant’s 
ancestor, administered on his &tate, destroyed the marriage con- 
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tract, which was not recorded, and the existence of which was un- 
known to the complainant, and failed to disclose its existence to 
the complainant while she was acting as administratrix, or to her 
successor, upon her resignation of the trust, is such a fraudulent 
concealment of complainant’s cause of action as brings the case 
within the influence of the statute giving a party, seeking relief 
on the ground of fraud, where the statute has created a bar, one 
year within which to prosecute his suit after the discovery of the 
facts constituting the fraud (Code, 1876, § 3242). Ib. 58. 

7. Same; discovery of ; when complainant not guilty of laches.—The 
complainant having been only thirteen years of age when his 
father died, in 1865, and not residling in his father’s family, but in 
another State, and having received, during the widow’s adminis- 
tration, or soon after her resignation, trustworthy information, 
that his father’s estate was insolvent; and that there was no dis- 
tributive share coming to him, and having been, for the first time, 
apptised of the existence of the antenuptial contract during a 
visit to this State a few months before filing ‘his bill, in 1883, it 
was further held, that these facts sufficiently negative any laches 
on the part of the complainant, which might otherwise be inferred 
from his delay in seeking relief. Jb. 58. 

8. When bill not multifarious.—The lands having been sold in separate 
lots, under a decree of the probate court, as belonging to the 
widow’s estate, by her administrator, to different persons, the 
several purchasers may be joined as defendants to a bill seeking 
to enforce the trust. Jb. 58. 

9. Extent of remedy by court of equity, when jurisdiction once acquired. 
When a court of equity has acquired jurisdiction of the oe 
purposes and objects of a suit, it will settle the litigation, although 
it may involve the adjudication of mere legal questions, without 
remitting the parties to a court of law for the adjustment of legal 
rights which are consequential or incidental. Price, Ex’ra, v. 
Carney, 546. 

10. Settlement by guardian with ward ; when suit to set aside not barred 
by undue delay.—On a settlement by a guardian with his ward, 
which was agreed on, reduced to writing and signed when the 
latter was eighteen years of age, the ward agreed to accept, in full 
discharge of the guardian’s liability to him, certain real and per- 
sonal property, the value of which did not exceed half of the 
amount of the guardian’s liability ; and about a year thereafter, 
the ward having been relieved of the disabilities of nonage, the 
guardian and his wife, in consummation of the settlement, exe- 
cuted to the ward a conveyance, and the ward, acting without 
advice of counsel, and not being advised by the guardian to seek 
such advice, received possession of the property, and executed to 
the guardian a release. The real estate, which constituted the 
bulk of the property forming the consideration of the release, be- 
longed to the wife, as her statutory separate estate; and of this 
fact the ward had knowledge at the time the conveyance was 
executed, but he did not know that, as to the real estate, the con- 
veyance, being of the statutory separate estate of the wife in pay- 
ment of her husband’s debt, was void. Held, on a bill by the 
ward to vacate and set aside the settlement and release, and for 
an account, filed more than five years after the execution of the 
conveyance (during which time he continued in possession of the 
property, using and enjoying the same as his own), but without 
delay after having been advised by counsel of the legal effect of 
the conveyance, that the conclusive presumption, that all men 
know the law, does not apply; that the ward’s ignorance of the ‘ 
effect of the conveyance was a complete answer to the objection 
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of undue delay in the assertion of his rights; and that he was 
entitled to relief. Volt#v. Voltz, 555. : 


11. Amendment of bill in equity ; demurrer to original bill not visited on. 


The bill, as ye ap filed, failing to offer to surrender the deed 
executed by the guardian and his wife for cancellation, etc., a 
demurrer was interposed on this ground, when the bill was 
amended by — to one of the sections the words, “‘And com- 
plainant hereby offers to do in the premises whatever the court 
shall direct ;’’ but to the bill as amended no demurrer was filed. 
Held, that while on demurrer the bill as amended was scarcely 
sufficient, yet, the defect being amendable, the demurrer to the 
original bill could not, on appeal, be visited on the amendment, 
but that, to enable the complainant to take advantage of the de- 
fect, he must show by the record that he invoked the os pee of 
the primary court, by demurrer, upon the sufficiency of the amend- 
ment. bh. 555. 


12. Decree relieving married woman of disabilities of coverture; when void. 


A decree relieving a married woman of the disabilities of cover- 
ture, based on a petition which fails to aver that she owned any 
separate estate, is coram non judice and void; and hence, a deed 
executed by the guardian’s wife after having obtained such a 
decree, conveying to the ward the lands comma by the first deed, 
is also void. Jb. 555. 


13. Conveyance of land, the wife’s statutory estate, in payment of hus- 


band’s debt; when not affected by subsequent conveyance by him to 
her of other lands.—The fact that a short time before the com- 
mencement of the suit, the husband conveyed to his wife another 
and more valuable tract of land, in performance of a verbal con- 
tract made by him with her at the time of the execution of the 
conveyance and release, does not render the ward’s title ~~ nor 
bind him to accept a title requiring litigation, delay and expense 
to render it indefeasible, even if a court of equity would approve 
and confirm the conveyance; nor does the conveyance derive any 
support from the antecedent verbal contract to convey. Jb. 555. 


14. Decree setting aside settlement between guardian and ward ; effect of 


failure to order restitution of property and cancellation of deed re- 
ceived by ward.—On appeal from a decree rendered in such case, 
setting aside, vacating and annulling the settlement made by the 
guardian with his ward, and ordering another and final settlement, 
the failure to require a surrender of the property received by the 
ward, and a cancellation of the deed executed to him, can not be 
the subject of assigned error, though such surrender and cancella- 
tion are necessary to a complete determination of the cause; they 
being mere details in the execution of the decree, not pertaining 
to the equity of the bill, as to which the decree is interlocutory, 
though final in the sense that it will support an appeal. Jb. 555. 


15. Same; when direction as to taking account will not be considered on 


appeal from.—Nor on appeal from such decree is it subject of as- 
signed error, that the chancellor instructed the register, in stating 
the account against the guardian, to charge him with the balance 
ascertained against him on his last partial settlement in the pro- 
bate court, allowing him credits for proper and legal expenditures 
made by him for his ward between the time of such annual set- 
tlement and the settlement sought to be set aside. If either party 
desires to go behind the partial settlement, this is a question of 
fuller instructions to the register, to which he is entitled on petition 
or motion therefor. Ib. 555. 


16. Same; effect, on appeal, of failure to rape ward with rents.—While 





the ward is chargeable with the rents of the land while in his pos- 
session, with interest from the end of each year, subject to abate- 











INDEX. 621 


CHANCER Y—Continued. 


17. 


ment for taxes paid, and for permanent improvements, if any 
remain which were placed thereon by him, yet, pertaining as they 
do to the execution of the decree, as to which it’ is also interlocu- 


. tory, the failure to instruct the register to charge the ward with 


such rents, in stating the account against the guardian, is not, on 
appeal from the decree, ground for reversal. Jb. 556. 

Same; ward chargeable with rents as payments.—The husband being 
estopped, in such case, by his conduct and conveyance, from 
recovering the rents by any active measure of relief, and the wife 
not being able, by reason of such estoppel, to recover in his right, | 
the rents will be treated as if they had been realized and then 
paid by the guardian in part liquidation of his indebtedness to his 
ward. Jb. 555. 


18. Person non compos mentis ; right to sue ‘by next friend.—A person, 


19. 


21. 


24. 


non compos mentis may sue by next friend, before and without an 
inquisition of lunacy; but a mere volunteer who institutes a suit 
as next friend of a con compos, before there has been an inquisi- 
tion of lunacy, always proceeds at his peril; peril, that the al- 
leged non compos may not in fact be so, or may recover and repu- © 
diate his interference; or that the chancery court may not con- 
sider him a suitable person, and may disallow his intermeddling. 
Whetstone v. Whetstone’s Ex’rs, 495. 

Same ; statute 17 Edward IJ.—The statute of 17 Edward II, Ch. 10 
and 19, conferring on the king, as parens patriz, power to take 
care of the property of lunatics and idiots, though enacted before 
the settlement, or even the discovery, of this country, being in- 
consistent with our institutions and form of government, is not of 
force with us. Jb. 495. 

Same ; equity of bill in equity by next friend ; how determined.—The 
equity of a bill filed by a non compos mentis, suing by a next friend 
before and without an inquisition of lunacy, must be determined 
on its averments, independent of the state of the complainant’s 
mind, and as if she were of sane mind, suing by herself, and in 
her own right. Jb. 495. 

Same; jurisdiction of court of equity to enforce settlement by agent or 
trustee.—Where a brother voluntarily assumed the relation of agent 
and trustee for his sister, a non compos mentis, without an inquisi- 
tion of lunacy, and continued in the management of her estate 
receiving the rents, income and profits, and paying her rsonal 
expenses, a court of equity, upon his death, will entertain a bill 
against his executor, in favor of the sister, she suing by next 
friend, to compel a settlement of the trust. Ib. 495 


. Same ; control of court over next friend.—When a bill is filed by a 


next friend for a non compos mentis, who has not been so adjudged, 
the welfare and interest of the non compos, being matters of prime, 
dominating importance, should receive the careful consideration 
of the court, before the litigation is allowed to progress. These 
preliminary inquiries should be first instituted, and, to this end, 
the chancellor may require the verdict of a jury, or a report from 
the register, so as to properly inform his conseience; and if the 
suit is successful, its proceeds should not be allowed to pass into 
unsafe hands. Jb. 495. 


. Same.—Should there be a successful inquisition, and a guardian 


should be appointed, pending the litigation, an inquiry should be 
instituted whether such appointment is in the interest of the non 
compos ; and if this inquiry prove satisfactory, such guardian 
should be allowed to control the litigation. Ib. 495. 

Continuing trust; when time does not run against.—When there is a 
continuing trust, with active duties required of, and performed by 
the trustee, the case is analogous to a running, mutual account, 
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and time does not run against it; but each act done under, or in 
recognition of the trust, is a renewal of the obligation it imposes. 
Tb. 495. 


25. Partition of lands ; jurisdiction of court of equity, when title legal 


Ss 


29. 


and possession adverse.—A court of equity will take jurisdiction to 
decree partition of lands, the title to which is strictly legal, and of 
which the complainant has not possession, actual or constructive, 
but which are held or claimed adversely to him. McMath v. De- 
Bardelaben, 68. 


3. Same.—When the title is purely legal, the intervention of a court 


of equity to decree partition of lands is not matter of judicial dis- 
cretion, but, if the title is admitted, or is clear, is matter of right 
in the party invoking it; nor is the jurisdiction in such case de- 
pendent upon the existence of particular facts or circumstances, 
rendering inadequate the legal remedy, but is concurrent with that 
of courts of law; and until the jurisdiction of these courts has 
been put into exercise, the court will intervene, though no special 
cause of intervention may be shown. Jb. 68. 


. Same.—Prior to the statute (Code, 1876, § 3893), if the title was 


purely legal, the fact that it was disputed did not oust or exclude 
the jurisdiction of a court of equity to decree partition of lands, 
but was merely a cause for directing that the issues of fact should 
be determined in a court of law, and that proceedings should be 
stayed until they were determined ; and under the statute, by its 
express provisions, such issues may, if the chancellor so directs, 
be tried as other issues out of chancery. Jb. 68. 


. Same.—The statute treats a suit in equity for partition, though the 


title be legal, as essentially an adversary suit, and contemplates 
that all questions arising in its progress shall be within the juris- 
diction of the court, and subject to its determination; the mere 
circumstance of an adverse possession, if the complainant has an 
immediate right of entry, will not prevent the jurisdiction of the 
court from attaching; and the fact that such adverse possession 
appears upon the face of the bill, is not material. Jb. 68. 


Distribution among creditors of fund realized from sale of debtor’s 


property ; when erroneous.—When a fund realized from the sale of 
a railroad, made under a decree in equity foreclosing a mortgage 
executed to secure certain bondholders of the railroad company, 
being insufficient to pay off the secured bonds in full, was ordered 
to be distributed pro rata among such of the bondholders as had 
come in and proved their claims, and after some, and before others 
of such bondholders had received from the register their pro rata 
share of the funds, other bondholders of the same class were al- 
lowed to come in by petition, prove their claims, and participate 
in the undistributed residuum of the funds,—held, that this was 
manifestly unequal, unjust and erroneous; that the only way by 
which the petitioning bondholders could be brought in, and ena- 
bled to share in the fund, would be to recast the whole account 
and declare a diminished dividend, requiring each creditor who 
had been settled with, to refund pro rata to the register; and that 
this could not be accomplished by petition. Pinkard v. Allen’s 
Adm’r, 73. 


30. Same ; power of court to vacate interlocutory decree.—The decree al- 


lowing the petitioning bondholders to come in, and participate in 
the undistributed residuum of the fund was interlocutory, and 
could be subsequently altered, modified or vacated; and the de- 
cree having been made in vacation, without notice to, and without 
the consent of parties in adverse interest, and being improper in 
itself, the court, in subsequently vacating it, did not err, but only 
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did what should have been done, with or without motion therefor. 
Ib. 73. 

31. Marshaling securities; right of attaching creditor to compel prior exe- 
cution creditor to exhaust collaterals, before resorting to funds in the 
sheriff’s hands.—A judgment creditor, with an execution levied on 
personal property of value sufficient to satisfy his judgment, hav- 
ing received from his debtor, as collateral security, certain choses 
in action, which were collected by him before sale by the sheriff 
of the property on which the execution was levied, will be com- 
pelled by a court of equity, on a bill filed for that purpose by an 
attaching creditor, whose attachment was subsequently levied on 
the same property, and who has reduced his demand to judgment, 
to apply the money realized from the collaterals in satisfaction of 
his execution, thereby exonerating the proceeds of the sale of the 
property levied on, to that extent, from liability to the execution, 
for the benefit of the attaching creditor, and for the satisfaction of 
his junior lien. Gusdorf & Co. v. Ikelheimer & Co., 148. 

Same ; collection realized from collaterals a payment pro tanto of 
judgment.—The sum realized by collection from the collaterals, in 
such case, having been collected before satisfaction was obtained 
through the medium of the execution, was immediately applied, 
by operation of law, to the satisfaction of the judgment, to enforce 
which the execution was issued, extinguishing it pro tanto. 
Th. 148. 

33. Same; right of attaching creditor not affected by subsequent agreement 
between judgment creditor and debtor.--An agreement between the 
plaintiff and defendant in execution, made after the attachment 
was levied, and notice thereof had been given to them, to the 
effect that the money realized from the collaterals should only be 
applied to the payment of any balance of the judgment remaining 
unsatisfied by the sale under execution, can not impair or affect 
the right of the attaching creditor to have the two funds thus mar- 
shaled for his benefit. Jb. 148. 

34. Same; fund realized from the collaterals can not be garnished in 
hands of judgment creditor.—The money realized from the collat- 
erals having been immediately applied, by operation of law, to the 
satisfaction of the judgment of the creditor holding them, other 
creditors can not, by garnishments subsequently served on him, 
intercept the money, or prevent the first attaching creditor from 
enforcing its application to the satisfaction of the execution. 
Th. 148. 

35. Same ; jurisdiction of court of equity not affected by summary remedy 
in court of law.—The summary jurisdiction which the court of law 
may exercise over the sheriff and the parties to the execution and 
attachment issuing from it, in determining between the rival 
claimants the priorities of their legal Bens, and in controlling and 
compelling the proper application of the money collected, if it ex- 
tends to such case, does not take away the jurisdiction of a court 
of equity to marshal the securities so as to adjust the equitable 
rights of the rival claimants. Jb. 148. 

36. Specific performance of contract ; when decreed against privies.—The 
rule is, that when specific performance of a contract would be de- 
creed between the original parties, it will be decreed between all 
persons claiming by privity under them, unless some intervening 
equity prevents; and a purchaser of land, with notice of a prior 
executory contract for the sale of the same land, stands in the 
shoes of his vendor, and holds his acquired title as trustee, and 
subject to the equities of the prior purchaser. Meyer Bros. v. 
Mitchell, 475. 

37. Settlement of administration on decedent’s estate ; when probate court 


oe) 
to 
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without jurisdiction.—Jane R. died leaving her brother, Richard 
R., one of her heirs at law and distributees. Afterwards he died, 
and his estate was declared insolvent. At the time of his death, 
he was a large debtor to the estate of Jane R., and the claim was 
regularly proved and filed against his insolvent estate. C. is, and 
for many years has been the administrator of both estates. The 
settlement of the administration of Jane R.’s estate has been re- 
moved into, and is pending in the chancery court. C., as admin- 
istrator of the insolvent estate of Richard R., having been cited 
to make a final settlement of his said administration in the probate 
court, pleaded the facts stated above, as ousting the jurisdiction 
of that court to make the settlement. Held, that neither ‘estate 
could be completely settled, without hao into the account the 
settlement of the other, thus requiring the largely flexible powers 
of a court of equity; and that the powers of the probate court be- 
ing inadequate to administer just and final relief in the premises, 
that court was without jurisdiction to make the settlement. Clark, 
Adm’r v. Head, Adm’r, 373. 


38. Mortgage of homestead ; jurisdiction of court of equity.—A court of 
i 


equ ty will assume jurisdiction to reform a mortgage of a tome- 
stead belonging to a married man, and executed and acknowl- 
edged by him and his wife in strict conformity with the statute, 
by correcting the description of the conveyed premises, where the 
premises are described in the mortgage as containing a stated 
number of acres, and including the family residence, stables and 
other improvements, and the desired reformation does not seek to 
increase the quantity of the lands conveyed, or to locate them in a 
different section, but merely to correct an admitted error in the 
designation of the subdivisions of the same section. Gardner & 
Gates v. Moore, 394. 


39. Same ; jurisdiction distinguished from other cases.—This case dis- 


tinguished from cases in which the specific performance of an 
agreement of a married woman to convey is sought, and from 
cases, in which the power of the court is invoked in aid of the de- 
fective execution of a statutory power. Jb. 394. 


40. Fraudulent conveyances; intervention of court of equity in aid of 


creditors.—At common law, independent of statute, a court of 
equity would intervene in aid of a creditor who had obtained judg- 
ment and execution at law, to remove fraudulent transfers or con- 
veyances of property upon which the judgment or execution oper- 
ated a lien; and also, on a return of execution ‘‘no property 
found,’’ to reach and subject assets not subject to execution at law. 
Mathews v. Mobile Mutual Ins. Co., 85. 


41. Same ; effect of filing of bill on priority of liens.—Where the pur- 


42. Same ; filing bill does not 


of the suit is tg reach equitable assets, the filing of the bill, 
ing in the nature of an ——— levy, creates a lien on the 
assets sought to be subjected, which is prior to, and prevails 
against the demands of creditors subsequently —a though 
they are senior judgment creditors, and, at law, may have a pri- 
ority of right to satisfaction from legal assets; but where the aid 
of the court is sought to subject property on which there is an ex- 
ecution lien, the filing of the bill, not being the creation of a new 
or other lien, but, like a levy, merely individualizing and rendering 
the general lien of the execution specific as to the particular prop- 
erty sought to be subjected, does not disturb the priority of liens 
theretofore existing on the property. Tb. 85. 
isplace lien of judgment creditor under 
execution.—A — contract creditor, proceeding under the 
statute in a court of equity to have vacated and set aside fraudulent 
conveyances or transfers of property subject to execution at law, 
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does not thereby acquire a preference over a judgment creditor 
who has a prior lien-under an execution duly issued, and in the 
hands of the sheriff at the time of the filing of the bill. Ib. 85. 

43. Court of equity, dealing with legal rights, follows rules of law.—A 
court of equity, in dealing with legal rights, adopts and follows the 
rides of law, in all cases to which those rules are applicable; and 
whenever there is a direct rule of law governing the case in all its 
circumstances, the court is as much bound by it as would bea 
court of law, if the controversy was there pending. Jb. 85. 

44. When land charged with reimbursement of money used in its pur- 
chase.—K., holding three promissory notes made by S., payable to 
himself, and secured: by a mortgage on lands, traded and trans- 
ferred one of the notes to R. for a valuable consideration. S. 
having made partial payments to K., but leaving unpaid to him a 
considerable oe om K. sold the lands under a power contained 
in the mortgage, and at the sale A. was set down as the purchaser 
at a price greater than the amount due to R., but less than the 
amount due to K. No money was paid on this purchase, but K. 
conveyed title to A., whoimmediately reconveyed to K., no money 
ferpey K. merely entering a credit on the mortgage of the amount 

vid at the sale. Held, 

(a) That this was, in effect, an investment by K. of the funds 
realized from the sale, in the lands. 

(b) That when K. made the sale, the proceeds being primarily due 
to R., it was his duty to pay the latter’s demand before seelvite 
any of the proceeds to his own claim. 

(c) That by investing the money in lands, instead of paying it to 
R., K. armed R. with the right to have a lien declared on the 
lands purchased for the payment of the money thus improperly 
invested. Knight v. Ray, 383. ‘ 

45. Equity of wife in lands purchased by the husband with her money ; 
when Ms ye to execution lien of judgment creditor.—Where the 
husband invests money belonging to his wife, as her statutory 
separate estate, in lands, and takes the title in his own name, the 
equity of the wife tocharge the lands with the moneys so invested 
is inferior and subordinate to the lien of a judgment creditor of the 
husband under an execution issued on the judgment, when, at the 
time the lien was acquired, the creditor had no notice, actual or 
constructive, of the wife’s equity. Banks v. Thompson, 531. 

46. Lis pendens as constructive notice.—It is settled in this State, that 
to constitute lis pendens constructive notice of claim or asserted 
ownership, not only must the suit be instituted, but process must 
be issued and served. Jh. 531: 

47. Same.—Hence, the mere filing of a bill in equity by a wife against 
her husband alone, seeking to charge lands purchased by, and 
conveyed to him, with a trust for moneys belonging to her as part 
of her statutory separate estate, which he had invested in the 
lands, does not operate as constructive notice of the wife’s equity 
to a judgment creditor of the husband, who had acquired a lien 
on the lands by issue of an execution prior to service on the hus- 
band. Jb. 531. 

48. Corporations invested with right of eminent domain ; jurisdiction to 
enjoin from appropriating land without making compensation.—The 
principle upon which a court of equity proceeds in interfering to 
prevent bodies corporate having compulsory power to enter upon, 
and to take and appropriate for their own uses, the lands of others, 
differs materially from the principle upon which it intervenes to 
prevent the commission or continuance of waste, nuisances or 
trespasses, when only private rights, or the rights of persons, 
natural or artificial, not having such powers, are involved; the 


40 
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court intervening, in such cases, because of the necessity to keep 
such corporations within control and in subjection to the law, 
rather than upon the theory that they are trespassers, or that the 
injury which they are inflicting is irreparable. East and West R. 
R. Co. of Ala. v. East Tenn., Va. & Ga. R. R. Co., 275. 

. Same ; when bill contains equity.—Hence, averments in a bill filed 
by one railroad corporation against another, to enjoin the defend- 
ant from constructing its railroad on the complainant’s right of 
way, that the defendant has wrongfully taken possession of lands 
of which the complainant was possessed, and is appropriating the 
same to its uses, that it had not proceeded to the condemnation of 
the lands in the mode prescribed by law, and had not, in obedience 
to the Constitution, made just compensation therefor, give the 
court jurisdiction to prevent the further invasion of the property 
by the defendant, without regard to any question of irreparable 
injury. Ib. 275. 

50. Same ; when court will not interfere.—lf, however, in such case, the 
right and title of the complainant are not clear, or if the whole 
controversy resolves itself into a naked dispute as to the strength 
of the legal title, and it is not shown that an action of trespass or 
of ejectment will not afford all necessary relief, the court will not 
intervene by injunction. Jb. 275, 

51. Same; when injunction against should be dissolved on denials in 
answer.—Where, by the averments of such bill, the complainant’s 
title to the lands in controversy is based wholly on the fact of con- 
tinuous, uninterrupted possession by it and those under whom it 
claims, and the defendant, in its answer, verified by affidavit, 
directly and unequivocally denies the fact of possession by the 
complainant at the time of the entry upon, and taking of the land, 
and also the prior possession by the complainant, or by those under 
whom it claims, and avers that the title and possession resided 

. with other parties, from whom the defendant had a license or 

conveyance, under which it entered, and commenced the appro- 
priation of the land, the temporary injunction, issued on the filing 
of the bill, should, on motion, be dissolved; it being clear that less 
injury would result to the complainant from its dissolution, than 
would result to the defendant from its continuance to the final 
hearing. Jhb. 275. 

52. Trespass to land ; when court of equity will not enjoin.—While : 
court of equity has jurisdiction to restrain the commission or the 
continuance of trespasses to lands, it will not intervene when the 
title is purely legal, and the property is not of peculiar value, un- 
less the remedy at law is inadequate, or there is a necessity for 
intervention to prevent irreparable injury. Western Union Tel. Co. 
v. Judkins, 428 . 

. Injunction against corporation exercising power of eminent domain 
without making compensation ; when granted.—The general rule is, 
that if a corporation, having the right to take lands in the exercise 
of the power of eminent domain, enters upon them without making 
just compensation to the owner, a court of equity will intervene 
for the protection of the owner until such compensation is made ; 
but the application must be seasonably made, the right to relief 
being lost by laches in seeking the protection of the court. Jb. 
428. 

54. Same ; when right to relief lost by laches.—Where lands on which 
a telegraph corporation had entered and erected its poles, without 
having first made just compensation to the owner, were sold, and 
the purchaser allowed more than two years to elapse after he ac- 
quired title before he made any complaint of the wrongful act, the 
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laches of himself and of his predecessor in title exclude him from 
the aid of a court of equity by injunction. Jb. 428. 

55. Injunction against waste by tenant in possession ; what necessary to 
relief.—While a court of equity has, and will fully exercise its pre- 
ventive jurisdiction, by injunction, to protect the reversion against 
waste by the tenant in possession, it will not interfere, unless it is 
shown that a positive injury to the premises, repugnant to the 
terms of the lease, or a positive misuse of the premises, or their 
conversion to uses unauthorized, is contemplated and reasonably 
apprehended. McDaniel v. Callan, 327 

56. Same.—Hence, where, by the terms of the lease, the tenant is not 
only expressly authorized, but is required, as one of the consid- 
erations moving the landlord in its execution, to reduce to cultiva- 
tion during the term uncleared portions of the demised premises, 
a court of equity will not intervene by injunction to restrain 
him from cutting down timber on the lands, for the purpose au- 
thorized by the lease. Jb. 327. 

7. Nuisances ; jurisdiction of court of equity to restrain.—The jurisdic- 
tion of a court of equity to restrain nuisances rests on the impera- 
tive necessity of preventing irreparable injury and a multiplicity 
of suits at law, and should be cautiously and sparingly exercised. 
Hence, an injunction against a private nuisance will not be granted 
on account of a trifling discomfort or inconvenience suffered by the 
party complaining, but only where there is a strong and mischiev- 
ous case of pressing necessity. Rouse & Smith v. Martin & 
Flowers, 510. 

58. Same ; each case decided upon its own particular facts.—Where it is 
sought to restrain by injunction the prosecution of a business or 
vocation which is lawful in itself, on the ground that it is obnoxious 
to the public health, comfort or convenience of the neighborhood, 
by reason of disagreeable noises, offensive odors, noxious gases 
and the like, no general rule can be laid down sufficiently specific 
and certain to apply to all cases; but each case must be decided 
upon its own particular facts, the whole question being one largely 

of degree, to be determined in the light of human experience. 
Tb. 510. 

59. Same; when court of equity will not enjoin.—Where an injunction 
is sought to restrain the construction of works which are of such a 
nature that it is impossible for the court to know, until they are 
completed and in operation, whether they will or will not consti- 
tute a nuisance, the writ will be refused in the first instance. The 
mere fact of the diminution in the value of complainant’s property, 
or the increased risks of fire, occasioned by the erection of such 
works upon an adjoining lot, in a town or city, without more, is 
not sufficiént ground for equitable relief. Jb. 510. 

60. Same ; when court of equity will not enjoin erection of a steam gin- 
house.—Ginning cotton being a useful business, common to the 
country, and not necessarily a nuisance, a court of equity will not 
interfere by injunction to restrain the erection of a building with 
machinery for ginning cotton by steam, on a lot in a city about 
eighty-eight feet from the complainant’s residence, and separated 
from it by a public street, when the injury sought to be prevented 
is merely anticipated, is greatly a matter of speculation, and it is 
not clearly shown that it is not reasonably possible for the busi- 
ness to be conducted so as not to be a nuisance. Jb. 510. 

61. Relief of married women from disabilities of coverture; statute strictly 
construed.—The statute conferring on the chancellors of this State 
power to relieve married women of the disabilities of coverture 
(Code, 1876, §§ 2731-2), is the delegation of power which is in its 
nature not strictly judicial, but is a part of the general preroga- 
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62. 


63. 


65. 


66. 


67. 


tive power of the General Assembly to define or change the legal 
status of citizens, upon whom the general law had imposed special 
disabilities ; and, like all other statutory powers, it must be exer- 
cised in the mode, and for the purposes the statute appoints and 
declares. Falk v. Hecht, 293. 

Same; what essential to validity of decree. —The mode appointed by 
the statute for calling such power or jurisdiction into exercise, is 
by a petition, or an application in the nature of a petition, filed by 
the wife through her next friend, and disclosing the facts which 
authorize the court to proceed to the rendition of the decree; and 
if the wife be not the actor, or if she is the actor, and the petition 
does not disclose the facts upon which the court is authorized to 
proceed to the rendition of the decree, all subsequent proceedings 
are coram non judice, and invalid. Jb. 2938. * 

Same; when petition insuficient.—Under the statute, the chancellor 
has no jurisdiction to confer on a married woman the capacity to 
engage in business, to become a sole trader, or to mortgage lands, 
solely and separately; and hence, a petition filed by a married 
woman, which, after averring the citizenship of herself and hus- 
band, her ownership of lands described as her statutory separate 
estate, that she desires to invest her means in the purchase of a 
stock of goods and groceries, and that unless she can mortgage her 
lands she can not make the investment, prays that the chancellor 
will render a decree, ‘‘ declaring her a free-dealer, relieving her of 
the disabilities of coverture as to her said statutory separate 
estate, so far as to invest her with the right to mortgage the same, 
to enable her to invest her means in purchasing a stock of goods 
and groceries,’’ does not conform to the requirements of the 
statute; and a decree rendered thereon, though following the 
words of the statute, is unauthorized and void. Jb. 292. 

Relief of married woman from disabilities of coverture; what essential 
to.—Under the statute authorizing chancery courts to relieve mar- 
ried women of the disabilities of coverture, approved April 15, 
1873, @ indispensable element of jurisdiction is the petition of the 
wife, declaring her wish to become a feme sole, so far as the 
statute authorizes the court so to decree and declare her; and 
while this element of jurisdiction must affirmatively appear on the 
face of the proceedings, or they will be coram non judice, it is not 
essential that the words of the statute should be strictly pursued, 
or that any particular words or phrases should be vantage a 
statement or affirmation in any terms, clearly importing her desire 
to avail herself of the statute, being sufficient. Aing v. Boll- 
ing, 306. 

Same.—lIi{ the petition, in such case, admits equally of two construc- 
tions, on collateral attack, that construction must be- adopted 
which will support rather than that which will nullify the decree. 
Ib. 306. 

Same; when decree valid.—Where the wife’s petition avers her resi- 
dence and coverture, her husband’s name and citizenship, and her 
ownership of property, real and personal, and ‘‘ asks and prays”’ 
that she ‘‘ be declared a free-dealer under the laws of Alabama, 
with the right to buy and sell, hold and convey real or personal 
property, to sue and be sued as feme sole, as provided by’’ the act 
approved April 15th, 1873, which is referred to by caption and 
date of approval, this is a substantial compliance with said act, 
and, on collateral attack, is sufficient to uphold a decree relieving 
her of the disabilities of coverture to the extent authorized thereby. 
Ib. 306. 

Same; when consent of the husband sufficient. —The term free-dealer, 
used in the written consent of the husband accompanying such 
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petition, must be accepted in the same sense in which it is used in 
the petition; and so accepting it, it is the consent required by the 
statute. Jb. 306. 

68. Enforcement of lien on lands which have been successively sold to dif- 
ferent parties; rule as to.—While it is a general rule, that, if lands 
subject to a vendor’s lien or other incumbrance have been succes- 
sively sold in different parcels to different persons, a court of 
equity, in decreeing a sale of the lands for the satisfaction of the 
lien or incumbrance, will jgirsue the inverse order of alienation, 
first, however, charging such of the lands as the vendee may re- 
tain, if he retains any, this is an equity of the purchasers, and 
must be claimed and asserted by them; and if not claimed and 
asserted, it is not obligatory upon the court, unless the rights of 
infants, or others not sui juris are involved, to mould its decree so 
yes the equity will be enforced. Prickett & Maddox v. Sibert, 
Adm’r, 315. 


See AssIGNMENT, 1; ATroRNEY AND CLIENT, 1, 2; EstTopre.L; 
Fraup; FRAUDULENT CONVEYANCES; VENDOR AND PurR- 
CHASER; WatTeRS; WILLS. 


II. PLeapinc anp PRACTICE. 


69. Bill in equity; rule of pleading.—It is a cardinal rule of equity 
pleading under the statute, as it was prior to its enactment, that 
the bill must show by direct and positive averments, with clear- 
ness and accuracy, all matters essential to the complainant’s right 
to relief ; they must not be made to depend upon inference, nor 
will averments of them which are ambiguous, uncertain and in- 
conclusive, be accepted as suflicient. Seals v. Robinson, 363, 

70. Bill in double aspect; when defect not reached by motion to dismiss or 
general demurrer.—While a bill in equity framed in a double aspect 
is demurrable, if either aspect is insufficient to support the right 
of complainant to relief, advantage of the defect must be taken by 
demurrer specifying the ground of objection, and affording com- 
plainant an opportunity of removing it by amendment; advan- 
tage of it can not be taken by motion to dismiss for want of equity, 
or by general demurrer. Jb. 363. 

71. Motion to dismiss bill for want of equity; its office —A motion to dis- 
miss a bill for want of equity is not the equivalent of a demurrer, 
and is not appropriate to reach mere defects or insufficiencies of 
pleading curable by amendment; but it should be entertained 
only when, admitting the facts apparent on the face of the bill, 
whether well or illy pleaded, the complainant is without right to 
equitable relief. 76. 363. 

72. Objections to evidence in equity; practice in reference to.—In chancery, 
objections to the admissibility of evidence ought to be reduced to 
writing, and a reference to them should be incorporated in the 
note of submission, or they should otherwise be called directly to 
the chancellor’s attention; and if this is not done, and the chan- 
cellor fails to notice them, the presumption is indulged that they 
were waived. Jb. 363. 

Bill to set aside fraudulent conveyances; when not multifarious.—A 
bill in equity by a creditor, seeking to vacate and set aside several 
conveyances of the debtor’s property as fraudulent, and to subject 
the property to the satisfaction of his demand, is not multifarious, 
because the several grantees, who are joined as parties defendant, 
acquired different portions of the property under separate and dis- 
tinct conveyances, executed at different times, the bill imputing to 
the defendants a common knowledge of the debtor’s fraudulent in- 
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81. 


tent, and a common purpose of participation in it, by mutual com- 
bination. Russell v. Garrett, Adm’r, 348. 

Same.—Nor is such a bill subject to the objection of multifarious- 
ness, because a portion of the indebtedness due the complainant 
from the debtor consisted of a claim for which one of the grantees, 
who is a defendant, was also liable as partner, no relief being 
claimed against such grantee on the debt, except so far as it may 
constitute the complainant a creditor of the grantor and principal 
debtor. Jb. 348.  ] 

Bill of discovery; what is not.—Where the only discovery sought in 
a bill in equity is purely incidental, being such as may be elicited 
by the interrogating part of the bill, consisting of a series of ques- 
tions intended to obtain discovery in aid of the complainant’s 
case, and required to be directed to facts previously stated or 
charged, the bill can not be treated as one for discovery alone, or 
its sufficiency tested by the rules governing that class of bills. 
Tb. 348. 

Waiver of answer under oath; may be incorporated in interrogating 
part of bill._—While it is the more common practice to waive an 
answer under oath to a bill in equity in the foot-note required to 
be appended to the bill, it may be done in the interrogating part 
of the bill; this being plainly authorized by the statute, and not 
prohibited by the 13th Rule of Chancery Practice. Jb. 348. 

Want of proper pleadings; when may be waived.—When the court 
has jurisdiction over the subject-matter, and the necessary parties 
are before it, by consent, the want of appropriate pleadings may 
be waived, and questions not presented by the pleadings may be 
submitted for the consideration and decision of the court; but, in 
such case, a decree that passes beyond the agreement of the par- 
ties, and is without proper pleadings to support it, is erroneous. 
Clark, Adm’r, v. Rose, 129. 

When complainant must fail for want of proof.—When an affirmative 
fact is pleaded in a bill in equity as the basis of the relief prayed, 
and the fact is denied by the defendant in his answer, the burden 
of proof being on the complainant, if the evidence touching the 
fact is equally balanced, or if the evidence does not produce a just, 
rational belief of its existence, if it leaves the mind ina state of 
doubt and uncertainty, the party affirming the fact fails for want 
of proof. Hawes v. Brown, 385. 

Bona fide purchase ; proof of.—The rule as to proof of bona fide pur- 
chase is, that the party pleading it must first make satisfactory 
proof of purchase and payment, it being affirmative defensive 
matter, in the nature of confession and avoidance; but this done, 
he need not go further, and prove that he made such purchase and 
payment without notice. The burden here shifts, and if it be de- 
sired to avoid the effect of such purchase and payment, it must be 
met by counter proof that before the payment the purchaser had 
actual or constructive notice of the equity or lien asserted, or of 
some fact or circumstance, which was sufficient to put him on in- 
quiry, and which, if fellowed up, would have discovered the equity 
or incumbrance. Barton v. Barton, 400. 

Sworn answer to bill in equity ; when not evidence.—An answer to a 
bill in equity, though sworn to, is worthless as evidence, in so far 
as it sets up independent matter—matter not responsive to any 
averment in the bill. Jb. 400. 

Specific performance of contract for sale of lands ; when averments of 
yill insufficient.—Proof without allegation is as fatal to relief as is 
allegation without: proof; and hence, in a suit in equity for the 
specific performance of a contract for the sale of lands, which, un- 
aided by extraneous evidence, is void for uncertainty in the de- 
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82. 


scription, relief can not be granted in the absence of averments 
identifying the lands, although they are sufficiently identified by 
the proof. Meyer Bros. v. Mitchell, 475. 

Deposition ; when motion to suppress properly overruled.—The depo- 
sition of a party examined as a witness in his own behalf should 
not be suppressed on the ground of a failure on his part to answer 
certain cross-interrogatories propounded to him, when there is 
nothing in his answers evincing an effort to evade the disclosure 
of facts within his knowledge, and, considering his comparative 
intelligence, all the questions propounded to him on cross-exami- 
nation seem to have received answers fairly and substantially re- 
sponsive. Ib. 475. 


83. Evceptions to testimony ; when failure of chancellor to rule on, with- 


S4. 


85. 


Sb. 


88. 


so. 


out injury.—The failure of the chancellor to rule on exceptions to 
testimony, if it can be regarded as error, is error without injury, 
when his decree can be sustained by other testimony, to which no 
exceptions were taken. Jb. 475. 


Cross-bill ; when properly dismissed.—A cross-bill not seeking a dis- 


covery, and making no defense which is not equally available by 
answer, should be dismissed; hence, it was held that the decree 
dismissing the cross-bill filed in this cause was free from error. 
McDaniel v. Callan, 327. 

Variance between allegations and proof ; when fatal to relief.—If re- 
dundant allegations are introduced into pleadings, and they are 
descriptive of that which is material, a variance between the alle- 
gations and proof is fatal, of the same consequence as a variance 
between the allegation of an essential fact, and the proof of that 
fact. Gilmer v. Wallace, 220. 


Same.—Hence, where, in a bill in equity filed by a mortgagor to 


have the mortgage declared satisfied, and to enjoin a sale of the 
mortgaged premises, on the ground that the debt secured by 
the mortgage had been fully paid, a general averment of the fact 
of payment is followed by particular averments, stating the time, 
mode and source of payment, and describing the particular trans- 
action from which it was derived, a variance between such par- 
ticular averments and the proof is fatal to the relief sought, 
although the evidence may show that the debt has been paid, but 
in a mode, and from a source different from those averred in the 
bill. Tb. 220. 

When decree in vacation, dismissing bill for variance, erroneous.—It 
is error for the chancery court to dismiss a bill in vacation, on ac- 
count of a variance between the allegations and proof, without 
affording the complainant an opportunity to amend, if there is 
‘‘any state of evidence which will authorize relief; ’’ and in deter- 
mining whether there is such a ‘‘ state of evidence,’’ it is not nec- 
essary or proper to pass upon the weight of the evidence, or to 
enter upon an examination of the evidence introduced on behalf 
of the defendant; but it is sufficient that the evidence for the 
plaintiff makes out a prima facie case, entitling him to relief, the 
effect of which the defendant must overcome. Jb. 220. 

Bill to foreclose mortgage by assignee of debt ; when mortgagee a nec- 
essary party.—While in equity an assignment of a debt secured by 
a chattel mortgage, if not otherwise expressed, operates an assign- 
ment of the mortgage, entitling the assignee to its foreclosure, yet, 
the mortgagee, having the legal title, is an indispensable party, in 
whose absence the court will not proceed toa decree. Fulgham v. 
Morris, 245. : 

Mortgage securing debt payable in installments ; when may be fore- 
closed.—When a debt secured by mortgage is payable in install- 
ments, ordinarily, and in the absence of stipulations to the con- 
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trary, the mortgage is forfeited pro tanto by default in the payment 
of any installment as it falls due, and the mortgagee may proceed 
to a foreclosure; and if before final decree, other installments be- 
come due, they should be embraced in the decree. Ib. 245. 

90. Same ; effect of payment of past due installment after bill filed.—The 
mortgagor, by paying the installments of such debt which are past 
due, after bill filed for a foreclosure, is entitled to put a stop to fur- 
ther proceedings ; and, if he make such payment, the court has no 
»0wer to render a conditional or provisional decree of foreclosure, 
if default should be made in the payment of the installments fall- 
ing due in the future. Jb. 245. 

91. Grant of injunction by officer without authority ; remedy for correc- 
tion of error.—When an injunction is granted by a judicial officer 
who has no authority to grant it, the error or irregularity is only 
available upon motion for a discharge of the injunction, which 
must seesedin any act on the part of the defendant in recognition or 
aftirmance of its regularity. In such case, a motion to dissolve is 
not the appropriate remedy, but is a waiver of the error or irregu- 
larity. East t West R. R. Co. v. East Tenn., Va. & Ga. R. R. Co., 
275. 

92. Motion to dissolve injunction for want of equity; what inquiries 
opened by.—A motion to dissolve an injunction for want of equity 
in the bill can not perform the office of a demurrer to the bill; but, 
on the hearing of such motion, all amendable defects should be re- 
garded, pro hac vice, as cured by amendment, and the inquiry 
made, whether, if the facts were well pleaded, the case would be 
of equitable jurisdiction, and an injunction the appropriate remedy. 
Tb. 275. 

93. Motion to dissolve injunction by party in contempt ; when entertained. 
A party in contempt for a real, substantial, not a mere technical 
disobedience of an injunction, a disobedience calling for punish- 
ment, will not be heard on a motion for its dissolution until the 
contempt is purged; but the motion may be entertained where the 
nature and extent of the punishment to be imposed for the con- 
tempt depend on the determination of the question, whether the 
injunction shall be continued or dissolved, and involves essentially 
the inquiry, whether it was not, in the first instance, improvi- 
dently granted. Crabtree v. Baker, 91. 


See AMENDMENTS, 1-7; JURISDICTION AND GENERAL PRINCIPLES, 
supra, 8, 11, 14, 15, 16, 17, 18, 19, 22, 23, 29, 30, 51, 63-68. 


CHARGE TO JURY. 


1. When free from error.—Reading to the jury, as part of the court’s 
general charge, extracts from reported decisions of this court, ac- 
companied with instructions adapting them to the particular case, 
is freefrom error. Holley v. State, 14. 

2. When invasive of »rovince of jury.—The weight to be given evidence 
is a question for the jury; and a charge which withdraws it from 
their consideration, is an invasion of their province. Hughes v. 
State, 31. : 

3. When argumentative.-—A charge asked, which asserts that the ‘‘ law 
books are full of cases of mistaken identity,’’ is argumentative, 
and, for that reason, is properly refused. Jb. 31. 

4. Charge — and withdrawn ; error without injury.—When a charge, 
given by the court of its own motion, is withdrawn from the con- 
sideration of the jury during the progress of the trial, if it contain 
error, it is error without injury, and will not work a reversal. 
Huckabee v. Shepherd, 342. 
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When abstract.—A charge requested, which is based, in whole or in 
art, on a state of facts, of which there does not appear to have 
o~ any evidence a er, is abstract, and is properly refused. 
Martin, Dumee & Co. . Brow n, Shipley & Co., 442. 


CODE, 1876. 
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§70'. Terms of probate court. ‘Blake v. Harlan, 205; Carlisle v. 
May, 502. 

§ 710. Returnof executions in probate court. Carlisle v. May, 502. 

§ 721. Clerk of county court; powers of. McLeod v. McLeod, 483. 

§ 1336. Certificate of protest as evidence of notice. Martin, 
Dumee & Co. v. Brown, Shipley & Co., 442. 


. §§ 1699, 1700. Duty of railroad engineer to ring bell, ete. ; liability 


for failure to do so. Alabama Great Southern R. 
R. Co. v. McAlpine & Co. , 113; East Tenn., Va. & 
Ga..R. Re. Co. v. Bayliss, 466. 
§ 2120. Conveyances of personalty in trust for benefit of grantor 
void. Benedict, Hall & Co. v. Renfro Bros., 121, 


7. §2121. Statute of frauds. Singer Manf’y Co. rv. Sayre, 270 ; 
Westmoreland v. Porter, 452; Meyer Bros. v. Mite hell, 
475. 
8. § 2218. Power of sale to executors; when administrators may 
execute. Watson v. Martin, Adm’r, 506, 
9. §§ 2222-23 (as amended). Penalty for failure to enter of record 
satisfaction of mortgage. Jarratt v McCabe, 825; Scott 
v. Field, 419. 
10. § 2259. Assignment of dower. Turnipseed v. Fitzpatrick, 297. 
11. §§ 2439-41. Duty of administrator as to crops commenced by dece- 
dent. Tayloe, Adm’r, v. Bush, 432 
12. § 2446. Power of personal representative to rent lands. Vande- 
grift, Adm’r, v. Abbott, 487. 
13. § 2449. Sale of land by personal representative for division. Rice 
v. Drennen, Adm’r, 335. 
14. § 2520. Liability of personal representative for interest. May, 
Adm’r, v. Green, 162. 
15. §§ 2531-32. Partial settlements of decedents’ estates ; presumption 
of correctness. Tayloe, Adm’r, v. Bush, 432. 
16. § 2681. Penalty against probate judge for improperly issuing mar- 
riage license. Roberts v. Pippen, 103 ; Fulghum v. Rob- 
erts, 341. 
17. § 2706. Liability of husband for income of wife’s statutory estate. 
Kennon v. Dibble, 351; Voltz v. Voltz, 555. 
18. §§ 2707-9. Conveyance of wife’s statutory estate. Warren v. Wag- 
ner, 188; Falk v. Hecht, 293; Kennon.v. Dibble, 351, 
19. § 2710. ae er of husband to receive wife’s s property. May, Adm’r, 
. Green, 162. 
20. § 2711. Liability of wife’s statutory estate for necessaries. Sny- 
der v. Glover, 379. 
21. §2731. Removal of disabilities of coverture. Warren v. Wagner, 
188; Falk v. Hecht, 293; King v. Bolling, 306; Voltz v. 
Voltz, 555. ° 
22. § 2820. Exemptions. Murphy v. Hunt, Miller & Co., 438. 
23. §§ 2828-30. Claim of exemptions; contest of. Clark v. Spencer, 
49; Abbott, Downing & Co. v. Gillespy, 180 ; Alley v. 
ewle 1, 403. 
24. § 2834. Claim and contest of exemption. Clark v. Spencer, 49. 
25. § 2836. Contest of exemption; giving bond. Ex parte Haralson 
& Co., 543. 
26. § 2841. Return of homestead in favor of widow, etc., to probate 


court. Jarrell, Ex’r, v. Payne, 577. 
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Homestead ; when not lost by temporary quitting or leas- 
ing. Murphy v. Hunt, Miller & Co., 438. 

Exemptions ; remedy for asserting and determining claim. 
Clark v. Spencer, 49. 

Suits on contracts to pay money; in whose name brought. 
Daughtery v. Amer. Union Tel. Co., 168. 

Joinder of husband and wife as parties plaintiff. Wortham 
v. Gurley, 356. 

Right of action in parent against corporation for death of 
child. Smith v. Louisville & Nashville R. R. Co., 449. 

Damages for detention of property in detinue. Wortham 
v. Gurley, 356. 


. §§ 2951-54. Suggestion of adverse possession; value of permanent 


improvements. Turnipseed v. Fitzpatrick, 297. 
Motion for recovery of rent accruing after judgment. 
Kirkland v. Trott, 321. 
Liability of parties holding’ under color of title, ete., for 
rent for one year. Turnipseed v. Fitzpatrick, 297. 


, 2990. Pleas; characterof, how determined. Mohrv. Chajfe 


Bros. & Co., 387. 

Set-off; statute of limitations. Jeffries v. Castleman, 262. 

Execution of writings the foundation of suits; when self- 
proving. Meyer Bros. v. Mitchell, 475. 

Right of officer to justify under process regular on its 
face. Meyer v. Hearst, 390. 

Motion to establish bill of exceptions. Blake v. Harlan, 
205. 

Bill of exceptions. Blake v. Harlan, 205. 

Witnesses to prove one fact; costs only allowed to two. 
Beadle v. Davidson, 494. 

Amendment of record within three years after judgment. 
Stoutz, Adm’r, v. Rouse, 431. 

Bond of indemnity to sheriff; his duty to proceed on 
execution of. Alley v. Daniel, 403. 

Lien of execution. Mathews v. Mobile Mutual Ins. Co., 

85; Carlisle v. May, 502. 

Statute of limitations of six years. Kirkland v. Trott, 321. 

Statute of limitations of one year. Kirkland v. Trott, 321. 

Statute of limitations, when there is a fraudulent conceal- 
ment of cause of action. Jolt v. Wilson, 58. 

Bond of indemnity to sheriff; his duty to proceed on exe- 
eution of. Alley v. Daniel, 408. 

Abatement of attachment. Mohr v. Chajfe Bros. & Co., 
» 387. 

Amendment in attachment proceedings. Mohr v. Chaffe 
Bros. & Co., 387. 

Trial of right of property; damages.for delay. Murphy 
v. Butler, Pitkin & Co., 381 

Landlord’s lien for rent and advances. Bell & Co. v. 
Hurst & McWhorter, 44; Lake & Marshall v. Gaines & 
Co., 143; Drakford v. Turk, 339. 

seq. Partition among tenants in common. McMath v. 
De Bardelaben, 68; MeCorkle v. Rhea, 213. 

Sale of property for distribution among tenants in com- 
mon. Turnipseed v. Fitzpatrick, 297. 

Erection of mill-dam ; charge to jury. McAllilley v. Hor- 
ton, 491. 
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27. § 2843. 
28. § 2844. 
29. § 2890. 
30. § 2892. 
31. § 2899. 
32. § 2944. 
33 

34. § 2958. 
35. § 2966. 
36. §§ 2987 
37. § 2996. 
38. § 3036. 
39. § 3041. 
40. § 3111. 
41. § 8113. 
42. § 3144. 
43. § 3154. 
44. § 3196. 
45. § 3210. 
46. § 3226. 
47. § 3231. 
48. § 3242. 
49. § 3285. 
50. § 3314. 
51. § 3315. 
52. § 3343. 
53. § 3467. 
54. §§ 3497 
55. § 3514. 
56. § 3564. 
57. § 3696. 


Forcible entry and detainer; character of possession to 
maintain. Brady v. Huff, 80. 
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58. § 3705. Forcible entry and detainer; bar to recovery. Brady v. 
Huff, 80. 

59. § 3758. Statute of limitations in equity. Cotton v. Cotton, 345, 

60. § 3761. Billin equity; statement of facts and prayer for relief. 
Seals v. Robinson & Co., 363. 

61. § 3790. Amendmént to bill in equity. Ward, Adm’r, v. Patton, 
207; Prickett & Maddox v. Sibert, Adm’r, 315; Gilmer v. 
Wallace, 220; Adams v. Phillips, Ex’ rx, 461. 

62. § 3886. Right of simple contract creditor to subject property 
fraudulently conveyed. Mathews v. Mobile Mutual Ins. 
Co., 85. 

63. § 3893. Practice in partition suits. MeMath v. De Bardelaben, 68. 

64. § 4207. Card playing at public place. Johnson v. State, 7. 

65. § 4209. Betting at cards, ete. Johnson v. State, 7. 

66. § 4289. Illegal voting. Washington v. State, 582. 

67. § 4295. Murder. Holley v. State, 14. 

68. § 4450. Legal punishment; how imposed. Hobbs rv. State, 1. 

69. §§ 4465-69. Hard labor. The State v. Metealfe, 42; Arrington v. 

Morgan, 606. 

70. § 4718. Trial in county court. Bell v. State, 25. 

71. § 4802. Accessories and principals. Tughes v. State, 31. 

72. § 4874. Venire in capital case. Bland v. State, 574. 

73. § 4895. Conviction on testimony of accomplice. Snoddy v. State, 
23. 

74. § 4963. Habeas corpus. Ex parte Dover, 40; Ex parte MeGlawn, 
38; Ex parte Murphy, 409. . 

75. § 5032. Sheriff's fees. Kahn, Wolf & Sons v. Locke, 332. 


COMMON CARRIER. 


1. Action against railroad company for personal injuries ; variance. 
Where, in an action by a passenger against a railroad company, to 
recover damages for personal injuries, the complaint alleges that 
the plaintiff ‘was compelled and forced by the agents of said de- 
fendant to get off defendant’s train while in motion, and before 
said train had reached the usual place at the depot,’’ and that in- 
juries sustained by him were produced by the negligence of de- 
fendant’s agents ‘‘in compelling and forcing’’ him to get off the 
train, the gravamen of the action is the alleged force, and is not 
sustained by evidence merely, that, when the train was approach- 
ing the platform at the depot, the conductor came towards him in 
the car, crying out the name of the station, and saying, ‘‘ We have 
got no time, hurry up,” and that this was repeated by the condue- 
tor several times while the plaintiff was making his egress from 
the car, and before he stepped from the moving train; such words 
not being susceptible of a construction which would impute to the 
conductor any purpose to force or compel the plaintiff to prema- 
turely alight from the train, or to put himself in the slightest peril 
in leaving it. South & North Ala. R. R. Co. v. Schaufler, 136. 

2. Same ; contributory negligence.—A passenger on a railroad train, 
who, encumbered with hand-baggage, steps from the train on a 
dark night, while it is moving at the rate of six or eight miles per 
hour, before it has reached the platform of a regular station, at 
which he was to get off, and with the locality of which he is ac- 
quainted, against the advice of the conductor, and without reason 
to believe that the train would not stop, as usual, at the platform, 
is guilty of contributory negligence, which bars him from recover- 
ing damages for personal injuries sustained in stepping from the 
train. Jb. 136. 

3. Same; advice or direction of conductor no excuse for plaintiff’s negli- 
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gence.—W here an adult passenger leaves a moving train under the 
advice or direction of the conductor in charge of the train, and, in 
leaving the train, receives personal injuries, it seems to be settled 
by the authorities, that such advice or direction. though plain and 
unambiguous, can not be held to excuse an act of negligence on 
the part of the passenger, which is so opposed to common pru- 
dence as to make it an obvious act of recklessness or folly. Jb. 136. 

Same; whether negligence is excused by advice of conductor, when a 
question for the jury.—It seems also to be settled by the authorities, 
that if, in such case, the act advised to be‘done is one, in the doing 
of which the danger would not be apparent to a person of reason- 
able prudence, and the passenger acts under the influence of such 
advice, given by the conductor or manager in the line of his ordi- 
nary duties, it becomes the province of the jury to say how far the 
plaintiffs negligence may be excused. Jb. 136. 

Action against common carrier for failure to deliver baggage ; when 
description of baggage sufficient.—In an action by a_ passenger 
against a common carrier for damages for failure to deliver bag- 
gage, a description of the baggage in the complaint as ‘‘ one trunk,” 
containing designated articles of jewelry and merchandise, and 
*‘clothing and personal wearing appare!,’’ is, on demurrer, suf- 
ficiently certain. Montgomery & Eufaula R. R. Co. v. Culver, 587. 

Same; what a fatal variance between allegation and proof of contract. 
Where, in an action by a passenger against a corporation operating 
an intermediate line of railroad, for damages for the failure to de- 
liver baggage, the contract is alleged to have been made with the 
defendant for the transportation of the baggage to a designated 
point, which is situate on the last connecting line, to be there de- 
livered to the plaintiff, and the proof shows that the contract was 
made with the company operating the first connecting line, and 
is an agreement on the part of the defendant for the transporta- 
tion and delivery of the baggage, not to the plaintiff at the point 
of destination, but to the company operating the last connecting 
line, there is a variance between the allegations and proof, which is 
fatal to the right of recovery. Jb. 587. 

Liability of common carrier for baggage ; extent of ; burden of 
proof.—Transportation of baggage, as such, is incidental to the 
‘arriage of the owner as a passenger, and for.its safe delivery, a 
common carrier is liable in the same manner, and to the same ex- 
tent as carriers of merchandise; and if the carrier is both the re- 
ceiving and delivering carrier, or liable for the safe delivery of 
baggage at the point of destination, proof that it was in good con- 
dition when received, and in damaged condition when delivered, 
‘asts on him the burden of showing that the damage was occa- 
sioned by some cause exempting from absolute liability for safe de- 
livery. Ib. 587. 

Railroad companies operating connecting lines ; liability for damage. 
An arrangement, express or implied, Fence different connecting 
railroad companies, authorizing the companies operating the ter- 
minal roads to issue to passengers through tickets, and through 
checks for baggage, each being entitled only to the fare for trans- 
‘ecm over its own line, does not render one of them liable for 
oss or damage to baggage sustained on the road of the other; nor 
does it impose on the intermediate company absolute liability for 
safe delivery, but merely the duty to receive from the company 
issuing the tickets and checks, to safely carry over its own road, 
and to deliver to the other connecting company. Jb. 587. 

Same ; presumptions as to first company in case of non-delivery and 
delivery in bad order.—Where the contract of the receiving com- 
pany is not for delivery beyond the terminus of its line, but merely 
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to the connecting company, liability in case of non-delivery at the 
point of destination, or total loss, is prima /acie on the receiving 
company, and on it is cast the burden of showing delivery to the 
connecting company; but this presumption does not arise in case 
of a delivery by the connecting company in bad order. (S. & N. 
R. R. Co. v. Wood, 71 Ala. 215, explained and modified). Jb. 
587. 

10. Same ; presumption against delivering company in case of delirery in 
had order.—As against the delivering or discharging company, the 
presumption prevails, in the absence of evidence, that the baggage 
continued in the same condition as when delivered to the receiving 
company, and on it is cast the burden, in case of delivery in a 
damaged condition, of showing the condition of the baggage when 
received by it. Ib. 587. 

11. Same ; presumption as to intermediate company in case of delirery in 
bad order by delivering company.—When baggage is delivered in 
good order by the receiving company to an intermediate company, 
and by it delivered to the delivering company, proof that it was in 
a damaged condition when delivered by the latter at point of des- 
tination does not operate, in the absence of other evidence, to cast 
on the intermediate company the burden of showing that it was in 
good condition when delivered by it to the delivering company. 
Th. 587. 

12. Same.—Hence, in an action by a passenger, having a through ticket 
and a through check for his baggage over three connecting lines of 
railroad, operated by separate and independent companies, against 
the intermediate company for damages for failure to deliver his 
baggage, which had been received by it in good order from the 
first company, and which was in a damaged condition when de- 
livered by the last company at the point of destination, no special 
contract or arrangement between the companies being shown, a 
charge instructing the jury that if the trunk was delivered to, and 
received by the defendant in good order, and when it was delivered 
to the plaintiff at the point of destination, it was badly broken, 
and its contents taken out, it devolved on the defendant to show 
that it was delivered in good condition to the delivering company, 
and if it failed to show this, the plaintiff was entitled to recover, 
iserroneous. Ih. 587. 

13. Common carrier’s liability for cattle received by it for transportation ; 
extent of. —Under the rule adopted in this State, when not modi- 
fied by special contract, a common carrier, undertaking to transport 
‘attle, assumes the full obligations to furnish safe and suitable 
vehicles, and an adequate road, and to exercise due care and 
foresight to guard against loss or injury from external sources ; 
but he does not become an insurer, and his liability does not ex- 
tend to any damage resulting from the nature, disposition, or 
viciousness of the animals, or from any intrinsic cause, against 
which care and foresight could not provide. East Tenn., Va. & 
Ga. R. R. Co. v. Johnston, 596. 

14. Same ; when special contracts limiting liability upheld.—Special con- 
tracts made by common carriers with shippers of cattle, restricting 
and avoiding their liability for the unusual risks peculiar to the 
transportation of such freight, are maintained onl upheld by the 
courts, when the limitations are just and reasonable, and do not 
exempt the carriers from liability for any loss or injury caused by 

their own act or negligence. Jb. 596. 

15. Same ; adequacy and sufficiency of vehicles furnished.—In respect 
to the adequacy of carriage, a railroad company meets its duty and 
obligation, when it furnishes such as is most in use, and Is ap- 
proved by persons skilled and experienced in the business, as 
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necessary and proper for safe transportation, having in view the 
kind and nature of the freight; an the omission of any part or 
appliance, permanent or usual in the construction or preparation 
of a ear, and which is necessary and proper to its adequacy for the 
general uses and purposes of railroad transportation, is prima facie 
negligence ; but to charge the company with negligence because 
of the omission of some peculiar, obveniitions and temporary pre- 
paration, the necessity or propriety must be shown by extraneous 
evidence. Ib. 596. 


16. Same ; omission to ‘“‘bed’’ car ; effect of. —When the liability of the 


railroad company is not modified by contract, and he undertakes 
the transportation of cattle under the common law liability for safe 
delivery, it can not be affirmed, as matter of law, that the failure 
to *‘ bed”’ a car for the transportation of cattle with straw or other 
material, is negligence per se ; butif it is shown that such a course 
is usual and customary, and is such a precaution as a prudent, 
competent, and faithful man, experienced in the business, would 
take, the company will be responsible for any injury caused by its 
omission in this regard. Jb. 596. 


17. Same ; special contract construed in respect to bedding car.—Where 


a shipper of cattle contracts with a railroad company for the use 
of a car for the transportation of cattle, having reference to the 
cars in use on the defendant’s road, in the absence of any stipula- 
tion for any particular kind of car, the extent of the company’s 
obligation is to furnish a safe, serviceable and adequate car, 
adapted to the use intended; and the shipper retaining control 
and charge of the cattle, and assuming the risk and responsibility 
of loading, his understanding of the contract may be inferred 
from the fact, that he had provided material for bedding the car; 
and the company will not be held liable for any loss or injury 
arising from his fault or neglect in this regard. Ib. 596. 


18. Same ; when not liable for failure to bed car.—Hence, the shipper, 


having assumed, by special contract, the duty of proper storage 
of his cattle and having accepted and loaded the car without 
objection, and with knowledge that it was not bedded, can not hold 
the company liable for negligence because of a failure to bed the 
car, or because of the insufficiency of the bedding. In such case, 
by his contract he virtually agrees that ‘‘in respect of the particu- 
lar transaction, the carrier is not to be regarded as in the exercise 
of his public employment, but as a private person, who incurs no 
responsibility beyond that of an ordinary bailee for hire, and 
answerable only for misconduct or negligence.’”’ Jb. 596. 


19. Usage; when admissible to interpret contract between common carrier 


and shipper of cattle—When a special contract is entered into 
between a railroad company and the owner of cattle, for the trans- 
portation of the cattle, and it is silent as to the kind of car to be 
furnished, and as to any special preparation of the car, and, while 
providing that the shipper shall retain control.and charge of the 
cattle, and assume the risk and responsibility of loading, it is also 
silent as to what special duties were undertaken by him in these 

varticulars, evidence of a usage or custom, by which he is to bed 
the car, known to him, and upon which he had acted in making 
previous shipments, is admissible for the purpose of interpreting 
and explaining the intention, meaning and understanding of the 
parties in making the special contract. Jb. 596. 


20. Special contract for transportation of cattle ; when not unreasonable. 


here is nothing unreasonable in the provision of a special con- 
tract made by a railroad company for the transportation of cattle, 
by which the owner assumes the duty of loading, transferring and 
unloading the cattle; and for any injury caused by overloading, or 
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other improper loading, the company, if without fault or negli- 
gence on its part, is not liable. Jb. 596. 

21. Same; when unreasonable and void.—But a clause in such contract, 
exempting the company “from all other damages incidental to 
railroad or steamboat transportation, which shall not be established 
to have been caused by the gross negligence or delinquency of any 
of the officers or agent of the said railroad or steamboat com- 
panies,”’ relieving, as it seeks to do, the company from all negli- 
gence less than gross, is unreasonable, and can not be maintained. 
Tb. 596. 

22. Same ; burden of proof when injury shown.—When there is a con- 
tract between a common carrier and shipper, limiting the former’s 
liability, the injury having occurred, the burden of proof is on the 
‘arrier to show, not only that the cause of the injury is within the 
exception, but that the injury did not result from the carrier’s neg- 
ligence. Jb. 596. 

23. Duty of railroad company in assigning cars in making up trains. 
While iu making up a train, large discretion must be allowed a 
railroad company, in assigning cars to different positions, it is, 
nevertheless, the duty of the company, having regard to the nature 
and character of all kinds and classes of freight received by it for 
transportation, to assign a car loaded with freight of a particular 
nature such position, so far as may be consistent with the safety 
and interests of other shippers, as will cause the least exposure 
to danger. Jb. 596. 

24. Same.—Although a railroad company may have, consistently with 
its duty to other shippers, placed a car loaded with cattle ata 
greater distance from the engine, yet, if the injury suffered was 
not caused by the proximity of the cattle to the engine, the com- 
pany is not liable therefor, in the absence of negligence on its part 
causing the loss. Jb. 596. 

25. Measure of damages for injuries to cattle shipped on railroad ; what 
is.—The measure of damages for injuries to cattle shipped by rail- 
road, resulting in death, is the market value of the cattle at the 
place of destination, less the expense of transportation, although 
such place is beyond the terminus of the company’s road, and it 
was not liable for injury occurring beyond its terminus. Jb. 596. 


COMMON LAW. 


1. Common law in Mississippi ; presumption as to.—In the absence of 
proof to the contrary, this court will presume that the common 
law prevails in the State of Mississippi. Gluck v. Cox, 310. 

2. Statute 17 Edward 2, not of force in this country.—The statute of 17 
Edward 2, Ch. 10 and 19, conferring on the king, as parens patrix, 
power to take care of the property of lunatics and idiots, though 
enacted before the settlement, or even the discovery, of this coun- 
try, being inconsistent with our institutions and form of govern- 
ment, is not of force with us. Whetstone v. Whetstone’s, Ex’rs, 
495. 


CONSTITUTIONAL LAW. 


1. Constitutional inhibition against imprisonment for debt ; what not a 
debt within meaning of.—Neither fines, forfeitures, nor costs in 
criminal cases, are debts within the meaning of the constitutional 
provision, ‘‘ That no person shall be imprisoned for debt.’’ Lee v. 
State, 29. 

2. Same ; what act not violative of. —This constitutional provision is not 
violated by the act of the General Assembly, approved February 
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23d, 1883, entitled ‘‘An act to better secure the payment of fines 
and costs in criminal cases in the courts of this State ’’ (Pamph. 
Acts, 1882-3, p. 166). Ib. 29; State v. Leach, 36. 


3. Damages against corporation for killing minor child; section 2899 


unconstitutional.—Section 2899 of the Code of 1876, providing that 
‘** when the death of any minorchild is caused by the wrongful act 
or omission of any officer or agent of an incorporated company, or 
private association of persons, the father of such child, or if the 
father be not living, the mother, may maintain an action against 
such corporation, or private association of persons, for such wrong- 
ful act or omission, and may recover such damages as the jury may 
assess,’’ is violative of section 12 of article 14 of the State Consti- 
tution, providing that ‘‘ all corporations shall have the right to 
sue, ond shall be subject to be sued, in all courts, in like cases as 
natural persons,’’ and is void. Smith v. Louisville & Nashville R. 
R. Co., 449. 


4. Article 14, section 12, construed.—This provision of the Constitution 


must mean that where the cases are alike, the cause of action the 
same description of contract or tort, there must be no discrimina- 
tion between corporations and natural persons, in the matter of 
prosecuting or defending suits. Jb. 449. 


5. Provision of Art. 4, § 2 of Constitution mandatory; how construed. 


The provision of section 2, Art. 4, of the Constitution of this 
State, ordaining that ‘‘each law shall contain but one subject, 
which shall be clearly expressed in the title,’’ is mandatory; but 
its requirements are not to be exactingly enforced, or in such 
manner as to cripple legislation. Ballentyne v. Wickersham, 533. 


6. Same.—Under this clause of the Constitution, the title of a bill 


may be very general, and need not specify every clause in the 
statute, it being sufficient if they are all referable and cognate to 
the subject expressed ; and when the subject is expressed in gen- 
eral terms, every thing which is necessary to make a complete en- 
actment in regard to it, or which results as a complement of the 
thought contained in the general expression, is included in, and 
authorized by it. But if clauses are contained in the act which 
are not so correlated to the subject expressed in the title, as to ap- 
pear to follow as a natural ae legitimate complement, they can 
not stand. Jb. 533. 


7. Same.—The constitutional inhibition is as emphatic, that a statute 


shall not embrace more than one subject, as is the mandate, that 
that subject shall be clearly expressed in the title; and hence, a 
statute embracing two subjects, both of which are expressed in 
the titie, falls within the inhibition, and is unconstitutional and 
void. Ih. 533. 


8. Same; act establishing an Inferior Court of Criminal Jurisdiction 


for Mobile county, etc., unconstitutional.—The act approved Febru- 
ary 12th, 1879, entitled ‘‘ An act to establish an Inferior Court of 
Criminal Jurisdiction for the county of Mobile, and to define the 
jurisdiction of said court, and the criminal jurisdiction of justices 
of the peace in said county’’ (Pamph. Acts, 1878-9, p. 111), ex- 
presses in the title, and contains in the body thereof, two subjects, 
each distinct from and independent of the other, in violation of 
the constitutional inhibition; and hence, it must be pronounced 
void, no part of it having been constitutionally enacted. Jb. 533. 
Walker v. Griffith, 60 Ala. 361, doubted.—The argument by which 
the conclusion was reached in the case of Walker v. ~~? 60 
Ala. 361, declared to be unsound, and not to be followed. Jb. 533. 


10. Inferior Criminal Court of Mobile, not established by amendatory act 





of February 23d, 1881.—The amendatory act of February 23d, 
1881, did not and could not give validity to the original act (act of 
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February 12th, 1879), except to the extent it re-enacted the pro- 
visions of the older enactment; and, thus interpreted, it is fatally 
incomplete, and did not establish the “ Inferior Criminal Court of 
Mobile,”’ the name thereby given to the court intended to have 
been established by the original act. Jb. 533. 

. Elective franchise; nature of.—The elective franchise is a privilege 
rather than a right, granted or denied on grounds of public policy, 
and is the subject of exclusive regulation by the State, limited 
only by the provisions of the Fifteenth Amendment to the Federal 
Constitution, which prohibits any discrimination on account of 
‘‘race, color, or previous condition of servitude.’’ Washington v. 
State, 582. 

12. Same; section 3, art. viii of State Constitution construed.—Section 3 
of article vin of the Constitution of 1875, denying the privilege of 
registering, voting and holding office to those ‘‘ who shall have 
been convicted of treason, embezzlement of public funds, malfeas- 
ance in office, larceny,’’ ete., disqualify from participation in the 
elective franchise all persons convicted of any one of the specified 
crimes prior to the adoption of the Constitution, as well as those 
thereafter convicted ; and hence, a person convicted of larceny in 
1871 may be convicted under the statute for voting at a general 
election held in August, 1884. Jb. 582. 

5. Same; section 3, art. viii of State Constitution neither ex post facto 
nor in nature of bill of attainder.—Section 3 of article vin of Con- 
stitution, as thas construed, not taking away a legal right, nor im- 
posing a legal burden, and requiring a conviction in the due course 
of judicial proceedings before disfranchisement, i& neither an ex 
post facto law, nor a provision in the nature of a bill of attainder, 
within the meaning of the Federal Constitution. Jb 4582. 


—_ 
— 


_— 


CONTEST OF EXEMPTION. 


See EXEMPTIONS. 


CONTRACTS. 


1. Convicts; when contract for hire of illegal.—In the absence of action 
on the part of the commissioners’ court, determining in what 
manner and on what particular works the labor of convicts shall 
be performed (Code, 1876, §§ 4465, 4468), the judge of probate has 
no authority to act; and hence, a contract for the hire of a convict 
made by him, in such case, is illegal and void as against public 
policy, and no recovery can be had thereon against the hirer. The 
State v. Metcalfe, 42. 

2. Same ; contract of sub-hiring.—A hirer of county convicts, under 
contract with the commissioners’ court, has no authority to sub-let 
them to another person; and such contract of sub-hiring, being 
illegal and void, will not support an action. Arrington ¢. Morgan, 
606. 

3. Stipulation for forfeiture in contract for sale of land; when waived. 
A stipulation in a contract for the sale of land, providing for a for- 
feiture of the contract if the purchase-money is not paid as it be- 
comes due, and binding the purchaser, in the event of forfeiture, 
to pay rent, is reserved for the benefit of the vendor, and may be 
waived by him; and it is waived by his accepting part payment of 
the first installment of the purchase-money before it is due, and 
by transferring a part of the installment in payment of a debt. 
Lowery v. Peterson, 109. 

4. Term ‘‘ advances,’ construed.—Plaintiff and detendants entered into 
a written contract, whereby the former agreed to deliver to the 
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latter logs at a stated price per thousand feet, and the latter agreed 
to pay, at the end of each month, for the logs delivered during 
that month, “‘ after deducting for all advances,’’ and commissions 
thereon at a specified rate. Held, that the defendants were not 
entitled to commissions on disbursements made by them from 
slaintiff’s money, or when they were indebted to him for logs de- 
ivered under the contract; nor on an old indebtedness owing by 
the plaintiff, and incurred prior to the execution of the contract. 
Lee v. Byrne & Trammell, 132. 

When parol contract not merged in subsequent written one.—W here an 
agent, employed by parol to sel! land at a stipulated compensa- 
tion, afterwards purchases himself, with the understanding that 
his right to compensation shall not be affected by his becoming 
the purchaser, and the contract of purchase is reduced to writing, 
in which nothing is said about compensating him, the prior agree- 
ment for compensation is independent of, and distinct from the 
contract of sale, is not merged therein, and may be established, 
without infringing the rule excluding parol evidence of antecedent 
or contemporaneous stipulations which contradict or vary the legal 
effect of written instruments.—Huckabee v. Shepherd, 342. 

When to be performed within a reasonable time.—When a contract 
does not specify a particular time, or appoint the happening of a 
particular event for the performance, the presumption is, that the 
parties intended performance within a reasonable time; and what 
is a reasonable time, depends materially upon the nature of the 
duty to be performed, the relation of the parties, and the peculiar 
circumstances of the particular case.—Cotton v. Cotton, 345. 

Reasonable time for performance; when a question of law, and when 
of fact.—What is a reasonable time for performance, is sometimes 
a question of fact, and sometimes a question of law. When it de- 
— upon facts extrinsic to the contract, which are matters of 
dispute, it is a question of fact; but when it depends upon the 
construction of a contract in writing, or upon undisputed extrinsic 
facts, itis matter of law. Jb. 345. 

Contract for sale of lands; what a reasonable time for performance. 
Under a contract for the sale of lands, by which the vendor cove- 
nanted to convey so soon as he could ascertain the numbers, in 
the absence of all evidence of intervening impediments, the court 
inclines to the opinion that six months would be ample time for 
performance, but adds that, for the purposes of the present case, 
the court may take two years as a reasonable time, the period 
gen to the vendor to obtain title in Gurnett v. Yoe, 17 Ala. 74. 

. 345. 


. Same; when bill for specific performance barred.—When the vendee 


under executory contract for the sale of lands is not, and has not 
been within ten years, in possession, and the possession has not 
been in recognition of his right, the statute barring an action at 
law to recover damages for a breach of the covenant to convey, 
upon the expiration of ten years from the breach, applies to a suit 
in equity by the vendee for a specific performance. Jb. 343. 
When contract of sale executory, not passing title.—A contract for the 
sale of a designated number of bundles of cotton ties, which were 
never delivered, separated from the bulk, or set apart for the pur- 
chaser, or otherwise distinguished or pointed out as the particular 
bundles sold, is executory, and does not pass the title to the pur- 
chaser.—Fry v. Mobile Savings Bank, 473. ° 
Executory contract of sale of chattels ; right of action against sub- 
sequent purchaser.—The party contracting to purchase, in such 
case, having no title to the ties, legal or equitable, has no cause of 
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action against a subsequent purchaser who has taken possession’ 
Ib. 473. 

12. Rescission of executed contract; consideration for.—A contract which 
has been executed by one party, only leaving an obligation to pay 
on the other, can not be rescinded by mutual consent, without 
other consideration ; but its obligation can only be discharged by 
full payment, release, or accord and satisfaction. Westmoreland v. 
Porter, 452. 

13. As to proof of execution of contract attested by subscribing wit- 
nesses, see Meyer Bros. v. Mitchell, 475. 


See Ampicuity; Cuancery; DamaGces; Fraups, STatTuTe oF; 
TELEGRAPH CoMPANY. 


CORPORATIONS. 


1. Corporator wrongfully amoved or disfranchised; when mandamus lies 
to restore.—The writ of mandamus will be awarded against a pri- 
vate corporation, at the instance of one of its members who ae 
been disfranchised or amoved, to compel his restoration to mem- 
bership, and to the enjoyment of corporate franchises, when the 
cause of disfranchisement or amotion is in law insufficient, or 
where the proceedings are irregular, as tested by the charter or 
by-laws of the corporation; but, in such case, no inquiry can be 
had into the merits of what has been regularly done, in the due 
course of proceeding. Medical & Surgical So®iety v. Weatherly, 
248. 

. Penal provisions ; how construed.—The principle, that penal provi- 
sions, especially when summary in character, and operative to 
produce a forfeiture of valuable rights, are to be strictly construed, 
is as applicable to the by-laws and regulations of voluntary 
societies, whether incorporated or not, as to constitutional and 
statutory enactments and municipal ordinances. Jb. 248. 

. Constitution of voluntary association; binding on corporation.—While 
the constitution of a voluntary association may be in the nature of 
a contract between tie members, who are bound by its provisions, 
by reason of express assent in assuming the obligations of mem- 
bership, such constitution is equally binding upon the society in 
its corporate capacity. Jb. 248. 

. Same; forfeiture not favored.—While it may be competent for a 
member of a voluntary association, incorporated in this State, to 
bind himself by agreement to forfeit his membership upon a 
specified condition, and such forfeiture may be made to take effect 
at a time fixed, without special or personal notice to him, a con- 
struction leading to such a result w i not ordinarily be adopted by 
the courts, unless the intention to waive notice may be inferred 
from uniform custom in the particular business, or is clearly ex- 
pressed in the most unambiguous and explicit language. Jb. 248. 

. Disfranchisement or amotion of member of voluntary society ; nature 
of power, and how exercised.—The power to disfranchise a member, 
or to remove an officer generally resides in the body of every cor- 
porate society, is judicial in its nature, and must be exercised by a 
vote of the society, expressing the corporate will; and, ordinarily, 
the records or minutes of the body must show that the requisite 
steps were taken in compliance with the charter and by-laws of 
the corporation, after reasonable notice to the party charged, either 
express or implied. Jb. 248. 

}. Same ; what merely a ground of forfeiture of membership.—The con- 
stitution of a voluntary medical society, incorporated in this State, 
after providing that every member shall pay into the treasury a 
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designated annual contribution, to become due and payable on Ist 
January of each year, declares that if the contribution is not paid 
by the first meeting in April thereafter, the defaulter shall forfeit 
his membership, and his name shall be stricken from the roll of 
members, ‘‘ and of this he shall be duly notified by the secretary ;”’ 
and imposes upon the treasurer the duty of serving, on or about 
Ist March of each year, upon every member in arrears a written 
notice, calling his attention to the foregoing requirement. It is 
further declared that ‘‘ the first regular meeting in April of each 
year shall be the regular meeting for the revision of the roll of 
members,’’ at which the treasurer is required to report ‘‘ the names 
of all members whose dues for the year have not been paid,’ and 
all such names “‘ shall be immediately stricken from the roll,’’ the 
treasurer being declared ‘‘ personally responsible to the society for 
the dues of all defaulting members not so reported ;’? and by an- 
other article relating to the duties and office of treasurer, it is 
further provided as follows: The treasurer “shall report to the 
society, at the annual meeting for the revision of the roll, a written 
statement of the names of members who are in arrears for the 
dues of the year so that they may be stricken from the roll; and 
he shall himself be held personally responsible for the dues of all 
delinquents whom he fails to reports; but this written statement 
shall not be spread upon the minutes.’’ Another article provides 
in detail for the order of business at what is designated as ‘‘ the 
regular meeting for the revision of the roll,’’ specifying, inter alia, 
**the treasufer’s report of members in arrears,’’ and the ‘‘ revision 
of the roll by the secretary ;’’ and, in another article, it is declared 
that ‘‘ any one of these orders of business may be suspended at 
any time by the vote of a majority of the members present at any 
meeting.’’ Held, 
(a) That these several provisions being construed in pari materia, 
as they should be, the non-payment of annual dues by a member, 
by the first meeting in April, is not, ‘pso facto, a forfeiture of mem- 
bership, but only a ground of forfeiture, in the nature of a judg- 
ment nisi, to be made final by the vote of the society. 
(b) That, no statement or report having been made by the treasu- 
rer at the regular meeting in April, as required by the constitution, 
and no vote of the society having been taken on the subject, the 
mere reading, at that meeting, of the name of a member from a 
= as a delinquent, did not operate a forfeiture of his member- 
ship. 
(c) That the action of the society at a subsequent meeting, of 
which such delinquent had no notice, actual or constructive, de- 
claring a forfeiture of his membership for non-payment of dues, 
was irregular and not binding on him, and, on his application, 
— will lie to vacate it, and restore him to membership. 
Db. 248. 


See Cuancery, 48-54 ; ConstirutTiona Law, 3, 4. 


COSTS. 


1. Fees or commissions for services rendered by ministerial officers ; rule 


regulating.—For services rendered by ministerial officers, when 
the law fixes and defines the fees or commissions, the officer 
shall receive no other or greater compensation than the law de- 
clares, although particular cireumstances may render such com- 
pensation inadequate in the particular case. Kahn, Wolf & Sons 
v. Locke, 332. 


2. Sheriff’s fees for collecting money under process ; what service covered 


by.—The commissions allowed a sheriff by statute for collecting 











INDEX. 645 


COSTS—Continued. 


money on a fiert facias include compensation for all the acts of 
levy and sale required to effect the collection, and are the same 
whether he receives the money from the defendant on demand, or 
whether he is put to the trouble of levying and selling, in order to 
‘*make the money ;’’ and the rule of commissions in attachment 
suits is the same, with the exception that a small fee is allowed for 
making the levy; hence, no extra compensation can be allowed 
for clerk-hire, or making the return. Jb. 332. 

3. Allowance for removal of, and guard over goods levied on; when 
proper.—When a stock of merchandise is levied on under an at- 
tachment or execution, and it becomes necessary to remove it, 
and toemploy a guard or watchman, for its preservation, these 
services justify a special, reasonable allowance to the sheriff, to be 
paid out of the proceeds of sale. Jb. 332. 


COURT, PROBATE. 


1. Term of.—While a term of the probate court may be kept open from 
day to day, even after the actual business ot the term has been 
disposed of, for the purpose of signing a bill of exceptions, the 
power of the court to keep open can not, in the nature of things, 
extend beyond the regular term. Blake v. Harlan, 205. 

2. Settlement of administration on decedent’s estate ; when probate court 

without jurisdiction.—Jane R. died leaving her brother, Richard 
R., one of her heirs at law and distributees. Afterwards he died, 
and his estate was declared insolvent. At the time of his death, 
he was a large debtor to the estate of Jane R., and the claim was 
regularly proved and filed against the insolvent estate. C. is, and 
for many years has been the administrator of both estates. The 
settlement of the administration of Jane R.’s estate has been re- 
moved into, and is pending in the chancery court. C., as admin- 
istrator of the insolvent estate of Richard R., having been cited to 
make a final settlement of his said administration in the probate 
court, pleaded the facts stated above, as ousting the jurisdiction of 
that court to make the settlement. Held, that neither estate could 
be completely settled, without taking into the account the settle- 
ment of the other, thus requiring the largely flexible powers of a 
court of equity; and that the powers of the probate court being 
; inadequate to administer just and final relief in the premises, that 
court was without jurisdiction to make the settlement. Clark, 
Adm’r, v. Head, Adm’r, 373. 

3. Lien of execution issued from probate court ; when lost.—While, 
under the statute, six months may be permitted to elapse between 
the issue and return of an execution from the probate court, a new 
execution must be issued before the lapse of the regular monthly 
term next succeeding the return term, or the lien of the execution 
will be lost. Carlisle v. May, 502. 

4. Same.—When an execution issued from the probate court, returna- 
ble on the second Monday in December, 1882, was in the hands of 
the sheriff at the time of the death of the defendant in execution, 
in September, 1882, but no other execution was issued until 21st 
April, 1-83, four entire terms of the probate court having been thus 
ened te elapse without the issue of an execution, this operated 
a loss of the lien. Jb. 502. 

5. Same ; lien of equal to that of those issued by other courts.—The lien of 
writs of fieri facias issued from the probate court is equal to, and 
not different from that of those issued by common-law tourts. 
Mathews v. Mobile Mutual Ins. Co., 84. ting 

6. As to the jurisdiction of probate court to sell lands for division 
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among joint owners, see McCorkle v. Rhea, 213; Turnipseed v, 
Fitzpatrick, 297. 


. As to the jurisdiction of probate court to grant authority to erect 


mill-dams, see McAllilley v. Horton, 491. 


See Estates or DECEDENTS. 


CRIMINAL LAW. 


1. 


5. 


6. 


Forgery ; when instrument will not support.—A writing, void on its 
face because of the want of legal requisites to its validity, is not 
the subject of an indictment for forgery, in consequence of its in- 
capacity to effect fraud; nor will a writing, so imperfect and ob- 
scure that it is unintelligible without reference to extrinsic facts, 
support an indictment for that offense, unless the facts are 
averred, and, by the averment, it is made apparent that it has 
the capacity of effecting fraud. Hobbs v. State, 1. 


. Same ; when instrument will not support.—An indictment charged 


the defendant with the forgery of an instrument which, omitting 
the date, address and signature, is in these words: ‘‘ Please send 
me word how long you will give’ Stephen to pay for the bed, and 
if you will allow him time enough to pay for it let him havea 
cheap bureau as cheap as possible and I will see that you will get 
so and oblige, much a week. Just write it off the whole thing 
and send it to me.’’ Held, that the instrument was of apparent 

* legal efficacy, and not so imperfect and obscure that, without refer- 
ence to extrinsic facts, it was unintelligible; that having these 
qualities, it had the capacity for the perpetration of fraud, and was 
the subject of forgery ; and that it was not necessary to aver in the 
indictment that the fraud was consummated, the offense being 
complete by the false making of the writing, without the concur- 
rence of damage or injury. Jb. 1. 


. Forgery ; presumption against one in possession of forged instrument. 


One found in the possession of a forged instrument, of which he 
purports to be the beneficiary, and applying it to his own use, 
must, in the absence of explanation, be presumed to have forged 
it, or to have been privy to its forgery. an 1. 


. Same ; when sentence to hard labor proper.—On a conviction for for- 


gery in the second degree, a term of two years having been fixed 
upon ag the punishment, the court can elect whether it shall be 
hard labor for the county, or imprisonment in the penitentiary ; 
and if hard labor for the county is imposed, as in this case, it is 
proper for the court to impose ‘additional hard labor for the 
county for a term sufficient to cover all costs and officers’ fees,”’ 
etc. Jb. 1. 

Betting at games prohibited by section 4207 ; sufficiency of indictment. 
Form 29, for an indictment under section 4209 of the Code, con- 
tains all the essential parts of an indictment for betting at a gam- 
ing table, or a game called keno; but it is not full enough when 
the charge is, that the accused bet at one or more of the games 
prohibited by section 4207 of the Code. An indictment under that 
clause of section 4209, to be sufficient, must aver both the betting, 
and that one or more of the enumerated games was played, at 
some one of the places named, by the accused, or by some other 
person or persons. Johnson v. State, 7. 

Same.—An indictment charging that the accused ‘ played’at a game 
with cards at a public house, and did bet or hazard money or bank 
notes at said game,’’ does not charge two offenses, but charges 
7”, the graver offense denounced by section 4209 of the Code. 

b Fe 
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7. When charge properly refused.—U uder an indictment for gaming, the 
evidence only tending to prove that the place at which the game 
was played was a private room, its sufficiency is a question for the 
jury; and hence, a charge requested by the defendant, which as- 
sumes that fact as proved, is properly refused. Jb. 7. 

Gaming ; parties charged with knowledge of character of place.—Par- 
ties who play at a game with cards must see to it, that they do not 
play in one of the places prohibited by the statute; and their want 
of knowledge of the character of the place is no excuse. Hence, 
a charge requested by a defendant indicted for betting at a game 
with cards at a public house, which instructs the jury that ‘ when 
the evidence shows that the room in which the playing took place 
was a private room used as a dwelling, it is incumbent on the 
prosecution to show that the defendant knew, or had reasonable 
cause to know, that circumstances existed which would make it a 
publie place in the sense of the law,’’ is properly refused. Jb. 7. 

Elective franchise; section 3, art. viii of State Constitution construed. 
Section 3 of article vii of the Constitution of 1875, denying the 
privilege of registering, voting and holding office to those ‘‘ who 
shall have been convicted of treason, embezzlement of public 
funds, malfeasance in office, larceny,’’ ete., disqualify from par- 
ticipation in the elective franchise all persons convicted of any 
one of the specified crimes prior to the adoption of the Constitu- 
tion, as well as thore thereafter convicted; and hence, a person 
convicted of larceny in 1871 may be convicted under the statute 
for voting at a general election held in August, 1884. Washington 
v. State, 582. 

10. Order setting day for trial of capital case; section 4874 of Code, 1876, 
construed.—Construing section 4874 of the Code of 1876, the court 
re-aflirms Floyd v. State, 55 Ala. 61; Shelton v.State, 73 Ala. 5; 
Posey v. State, Ib. 490. Bland v. State, 574. 

ll. Same; when error in recital in judgment-entry of conviction not re- 
versible.—When the clerk, in attempting, by way of recital, to re- 
peat in the judgment-entry of the trial and conviction of a de- 
fendant in a capital case, the order for summoning a jury previ- 
ously made, fails to copy it correctly, the order first made will be 
regarded on appeal as the correct and controlling one, and the re- 
cital being unnecessary, the error therein will not work a reversal. 

b. 574. 7 

12. When charge as to weight of cireumstantial evidence properly refused. 
A charge requested by the defendant in a criminal case, instruct- 
ing the jury that, to authorize a conviction on circumstantial evi- 
dence, ‘‘the evidence should be as strong as the positive testi- 
mony of one creditable witness, who proves beyond all reasonable 
doubt the guilt of the defendant,’’ is improper and misleading. 
Th. 574. 

13. Murder; when refusal to charge as requested free from error.—Where, 
on appeal by a defendant indicted for murder, all the evidence is 
not set out in the bill of exceptions, this court can not say that the 
primary court erred in refusing a charge requested by the de- 
fendant, which instructed the jury, in effect, that unless they were 
convinced that he was guilty of murder in the first degree, he 
could not be convicted of any crime ; as, under such an indictment, 
a defendant may be convicted of murder in the first or second de- 
gree, or of manslaughter in the first or second degree. Ib. 574. 

Indictment; signature of solicitor.—The signature of the solicitor, 
with a designation of his circuit, is proper, but not essential to the 
authentication or sufficiency of an indictment; and where, in the 
absence of the solicitor for the circuit, an attorney is temporarily 
acting in that capacity, under the appointment of the court, his 
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17 


18 


& 


21. 


99 
22. 


23. 


signature to an indictment, with the designation of ‘ solicitor pro 
tem.,’’ is proper. Holley v. State, 14. 

Murder; admineibitity of evidence.—On the trial of a defendant in- 
dicted for murder, the vest worn by the deceased at the time he 
was killed, and perforated by the shot, may be produced and ex- 
hibited to the jury. Jb. 14. 

Murder; when charge misleading.—On the trial of a defendant in- 
dicted for murder, a charge requested by him embodying the in- 
struction that he can not be convicted of murder in the first de- 
gree, ‘‘ unless he had murder in his heart,’’ having a tendency to 
confuse and mislead the jury, is properly refused. Jb. 14. 

Same; self-defense.—To authorize, on the trial of a defendant in- 
dicted for murder, instructions touching the law of justifiable 
homicide, there must be evidence tending to show that there was, 
in fact, or the circumstances generated a reasonable belief of, the 
existence of a present, imperious necessity, not resulting from the 
wrongful act of the defendant, for him to take the life of the de- 
ceased, to avoid the loss of his own life, or to avoid grievous bodily 
harm; and when there is no such evidence, such instructions are 
abstract, and, for that reason, properly refused. Jb. 14. 

Same; when charge on law of self-defense properly refused.—It is 
not an honest, but a reasonable belief of a necessity to take life, 
that will justify a homicide; and hence, a charge requested by a 
defendant on trial for murder, instructing the jury that if they be- 
lieve from the evidence, that the defendant, at the time he fired 
the fatal shot, honestly believed that it was necessary for him to 
kill the deceased, etec., they must acquit, is properly refuge:l. 
Ib. 14. 

Murder in first degree; meaning of ‘‘ malicious”? as used in statute. 
While the term malicious, as it is used in the statute defining or 
describing murder in the first degree, is construed as signifying a 
killing perpetrated with a fixed hate, or with wicked intentions, or 
motives, not the result of sudden passion, this fixed hate or wicked 
intention or motive may be instantaneous, and of it there need 
have been no previous manifestation. Jb. 14. 

Murder; ejfect of failure to find degree of. —A verdict in a murder 
case, finding the defendant ‘‘ guilty as charged in the indictment, 
and assessing his punishment to imprisonment for life in the State 
yenitentiary,’’ but failing to find the degree of the homicide, while 
it presents a reversible error on appeal, will, on habeas corpus, 
support a judgment of conviction. Dover v. State, 40. 

Venire in capital case; motion to quash.—Under the provisions of 
the statute regulating the drawing and impanelling of grand and 
petit jurors in the county of Dallas (Pamph. Acts, 1882-3, p. 273; 
Ib. p. 446), the failure of the sheriff to find a person whose name 
is on the list of jurors drawn by the court, and ordered to be sum- 
moned for the trial of a capital case, is no ground for quashing the 
venire. McElroy v. State, 9. 

Confessions; when admissible-—Confessions made in this case held 
admissible, although made while the defendant was under arrest 
rs the crime charged, and to the persons making the arrest. 

- I. 

Charge; when free from error.—Where, on the trial of a defendant 
for the murder of his wife, the evidence tended to show that the 
defendant killed his wife by wantonly striking her with an ax,a 
charge instructing the jury, that the law presumes that every per- 
son intends to do that which he does, and that the defendant must 
be presumed to have designed, not only what he did, but also the 
necessary consequence of his act, uniess he could show to the 
contrary, is free from error. Jb. 9. 
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24. Complaint in county court for larceny; when sufficient. —A complaint 
in the county court for petit larceny, which names the offender, 
and avers the property taken and its ownership, and designates 
the offense charged with reasonable certainty, by words and 
phrases which, in common and legal parlance, would be employed 
to designate it, is sufficient, although it does not contain an aver- 
ment of the time when the offense was committed ; that it was be- 
fore the complaint was made, being included in averments refer- 
ring to it as a past matter. Bell rv. State, 25, 

25. Proof of one offense when accused on trial for another; admissibility 
of. —While, as a general rule, it is not permissible, on a trial for 
one offense, to prove that the accused has committed another and 
different offense, yet, if the two offenses form parts of the res gesta, 
the latter is not excluded as extraneous. Hobbs v. State, 1. 

26. Re-eramination of witness discretionary with primary court.—Reeall- 
ing and re-examining a witness in the course of a trial at law, either 
in a civil or criminal case, is 2 matter resting in the sound discre- 
tion of the primary court, and is not revisable by this court on ap- 
peal. Jb. 1. 

27. Burden of proof, when death a material issue.—When a person is 
shown to have been in life at a particular period of time, and seven 
years have not passed without intelligence from or concerning him, 
if the fact of his life or death becomes material, upon the party 
asserting death the law develves the burden of proof. Howard r. 
State, 27. 

28. Presumptions of life and of innocence; nature of.—In criminal cases, 
the presumption of life may not, under all circumstances, or gen- 
erally, outweigh the presumption of innocence which the law in- 
dulges. Neither presumption is absolute, but both are disputable ; 
und the weight to be attached to each must be determined by the 
facts of the particular case. Jb. 27. 

2. Confession; when sufficient corroboration of the testimony of an ac- 
complice.—The contession of a defendant indicted for the larceny 
of a hog, a felony under the statute, that he was present when the 
hog was killed, and aided in carrying away the carcass, though 
coupled with a denial of his complicity with the killing, is a suffi- 
cient corroboration of the testimony of an accomplice, to authorize 
a conviction under the statute prohibiting a conviction for a felony 
on the testimony of an accomplice, ‘‘ unless corroborated by other 
evidence tending to connect the defendant with the commission of 
the offense.’’ Snoddy v. State, 23. 

30. Conviction of felony; personal presence at commission of offense, not 
necessary to.—Under our statute abolishing the common law dis- 
tinction between an accessory before the fact and a principal, and 
between principals in the first and second degrees, in cases of 
felony, ete. (Code, 1876, § 4802), it is not necessary to the convic- 
tion of a defendant indicted, with others, for arson in the first de- 
gree, that he should either have himself set fire to the house, or 
have personally ‘‘ assisted’’ any other personin so doing. Hughes 
v. State, 31. 

31. Trial by court without jury; when finding not reviewable by this court. 
When a defendant charged with a misdemeanor is tried by the 
county court of Sumter county, without the intervention of a jury, 

‘under the provisions of the statute regulating the trial of misde- 
meanors in that county (Pamph. Acts, 1882-83, p. 214), the de- 
cision of the court upon the facts is equivalent, in legal effect, to 
the verdict of a jury, and, in the absence of statutory power, can 
not be reviewed by this court on appeal. Calloway vr. State, 37. 

32. County Court of: Wilcox; trial of misdemeanor without a jury.—The 
provision of the general law creating the county court and clothing 
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35. 


it with jurisdiction of misdemeanors, that if a trial by jury is not 
demanded, ‘‘ the judge shall determine both the law and the facts, 
without the intervention of a jury,”’’ ete. (Code, § 4718), applies 
to the jurisdiction of the county court of Wilcox as enlarged by 
the special statute of February 23d, 1881 (Pamph. Acts, 1880-1, 
p. 295). Bell v. State, 25. 

Alias warrant of arrest; clerk of county court may issue.—An alias 
warrant of arrest, not being a judicial act, may be issued by the 
clerk of the county court. MeLeod v. McLeod, 483. 


. Same; when defect in amendable.—A variance between the original 


warrant of arrest charging the offense of trespass after warning, 
which follows the affidavit, and an alias subsequently issued, in 
the christian name of the owner of the lands on which the trespass 
is charged, is a mere clerical error, which may be corrected by the 
affidavit and original warrant. Jb. 483. 


. Same; duty of covrt to issue.—A warrant of arrest issued on affidavit 


by the county court having been returned not executed, it is the 
duty of the court, of its own motion, to issue an alias, that the 
defendant may be brought to trial and the prosecution ended. 
Ib. 483. 


. Competency of infant as witness.—That an infant female was incom- 


petent to testify on a former trial of a defendant charged with an 
uttempt to have carnal knowledge of her, and was then so ad- 
judged by the court, does not affect her competency on a subse- 
quent trial of the same case, had after new trial granted. Kelly v. 
State, 21. 


See ConstiruTionaL Law, 1, 2; Hapeas Corpus; SLANDER. 


CUSTOM. See Usaace. 


DAMAGES. 


1. 


bo 


Agreement to repair ; measure of damages.—When a landlord stipu~ 
lates to make repairs, and fails to do so, it is not the duty of the 
tenant to cause the repairs to be made, limiting his recovery to the 
expenses thereby incurred; but he has the right to rely upon the 
landlord’s promise to make them, and for a breach of the promise, 
the landlord is liable for such damages as are the natural and 
proximate result. Vandegrift, Adm’r, v. Abbott, 487. 


. Breach of execitory contract ; measure of damages.—It is a rule of 


universal acceptance, that damages for the breach of an executory 
contract, to be recoverable, must be the natural and proximate 
consequence of the breach, not speculative or contingent; that is, 
such damages as result in the usual course of things, as distin- 
guished from accidental or collateral injury, or from such as would 
spring out of special circumstances, not usually attendant upon 
such transactions. Daughtery v. Am. Union Tel. Co., 168. 

Same ; extent of recovery can not be tested on demurrer.—If, in such 
an action, any tl.ing is recoverable, demurrer is not the way to test 
the extent of recovery; but this should be done by objections to 
testimony and by charges. Jb. 168. 

Measure of ; Hadley v. Baxendale, criticised and limited.—The rule 
for the assessment of damages recoverable on a breach of contract, 
laid down in Hadley vr. Baxendale, 9 Exch. 341, that they are ‘“‘such 
as may reasonably be supposed to have been in the contemplation 
of the parties at the time they made the contract, as the probable 
result of the breach of it,’’ criticised and limited. Jb. 168. 


See ArracuMent Bonp; Common Carrier; Interest; Ratt- 
ROADS; Suerire; TELEGRAPH Company; WATERS. 
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DEEDS. 


1. 


> 
Ds 


— 


5. 


Cancellation of deed to land ; effect of.—The mere cancellation of a 
deed to land, without a conveyance, does not operate to reinvest 
the grantor with the legal title. Brady v. Huff, 890. 

Adverse possession ; when conveyance thereby rendered void.—A mort- 
gage of land by the donor to a stranger, during an adverse posses- 
sion by the donee, who holds under a parol gift, is void, although 
the donee may know that his title is defective, and the mortgagee 
has no actual notice of the adverse holding. Vandiveer v. Stick- 
ney, 225. 

Adverse possession of land under parol gift ; effect of subsequent pos- 
session by donor as donee’s tenant.—The fact that the mortgagor 
was, in such case, in the temporary occupancy of a purtion of the 
land, at the time of the execution of the mortgage, is immaterial, 
if he entered after the commencement of the donee’s adverse pos- 
session, and holds as a mere tenant of the latter, fully recognizing 
his title -as landlord and owner; the settled doctrine in this State 
being, that the possession of the tenant is the possession of the 
landlord, and notice of the former is notice of the latter. Jb. 225. 

Adverse possession of land ; what necessary to avoid deed executed by 
party out of possession.—To avoid a deed to land executed by a 
party out of possession, on account of the adverse possession of a 
third party, it is not required that the possession of the latter 
should have been under a bona fide claim of right to the premises, 
or under the honest belief that his title was good; it is sufficient 
if he claimed in independent right, adversely. Bernstein v. 
Humes, 241. 

Conveyance by married woman of lands, her statutory estate ; when 
passes legal title-—A deed of bargain and sale, absolute on its face, 
executed by husband and wife as required by the statute, reciting 
a money consideration, and purporting to convey lands, the statu- 
tory separate estate of the wife, in the absence of fraud in the 
execution of the deed, passes the legal title, and will defeat an 
action of ejectment by the wife against the vendee, although a 
portion of the purchase-money may have been paid in the debt of 
the husband. Snyder v. Glover, 379. 


See Fraup,1; Cuancery; Husnanp anp Wires, 10, 15, 16, 22, 28. 


DEPOSITION. 
DETINUE. ’ 


1. 


bo 
: 


3 


oa 


5. 


e 


Title to support.--An equitable title will not support an action of 
detinue, or the statutory action for the recovery of chattels in 
specie. Gluck v. Cox, 310. 

When can be maintained on prior possession.—As against a mere 
wrongdoer, and those claiming under him, detinue may be main- 
tained on proof of prior possession. Wortham v. Gurley, 356, 

Time when value of property to be assessed.—In detinue, the jury may 
assess the value of the property taken at any time between the 
wrongful taking and the trial. Jb. 356. 

Rule for assessment of damages.—The damages required to be as- 
sessed in detinue for the detention of the property, includes any 
deterioration in the value of the property, occasioned by the fault 
of the wrongdoer, through neglect, abuse or non-use, during the 
time of its detention. Jb. 356. 

Detinue by wife to recover statutory estate ; right of recovery not af- 
Jected by removal from the State.—In detinue by a married woman, 
to recover property belonging to the corpus of her statutory sepa- 
rate estate, her right of recovery is not affected by the fact, that, 
at the time the suit was commenced, she and her husband had 
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DETINU E—Continued. 


6. 


removed from, and were non-residents of the State. Jb. 356. 
When judgment by default erroncous.—In the statutory action for the 
recovery of personal property in specie, a judgment by default in 
favor of the plaintiff is erroneous, when the verdict of the jury 
does not ascertain the alternate value of the property sued for. 
Averett & Griffin v. Milner & Wilson, 505. 


DOMICIL. 


1. 


» 


Change of ; what constitutes.—A change of domicil can be accom- 
plished only by a completed act, done with the intention ot con- 
summating a removal from the original domicil animo manendi ; 
and what state of facts constitutes such change, is a mixed question 
of law and fact. Murphy v. Hunt, Miller & Co., 438. 

Same ; when a question for the court, and when for the jury.—In cases 
free from doubt, the court may charge the jury that a change of 
domicil may be inferred, as matter of law, from a given state of 
undisputed facts; but when the facts are disputed, or the infer- 
ences to be drawn from them are at all doubtful, the question of 
intention should generally be submitted to the jury as one of fact. 
Ib. 438. 


DOWER. 


1. Jurisdiction of probate court to assign.—The probate court is without 


jurisdiction to assign dower in lands, no portion of which lies in 
the county in which the proceedings are had; and such jurisdiction 
is not conferred by a special act of the General Assembly, remov- 
ing the administration of the husband’s estate from another county, 
and clothing the court with jurisdiction to settle and distribute it. 
Turnipseed v. Fitzpatrick, 297. 


2. Character of, before assignment.—The widow’s right of dower, before 


assignment, is purely equitable, not cognizable at law, and confers 
on her no specific estate or interest in the lands which she can sell 
or assign to another; and hence, a purchase of such right is no de- 
fense against ejectment brouglit by the heirs against the purchaser, 
nor doves it entitle him to any reduction of rents. Jb. 297. 


EASEMENT. See Apverse Possession, 8; EsectMeENt, 7. 


EJECTMENT. 


1. Recovery in forcible entry and detainer ; effect of judgment in action 


of ejectment.—An action of forcible entry and detainer is strictly 
possessory, and can only be sustained by proof of prior actual 
possession, mere constructive possession being insufficient to sup- 
port it; and hence, a judgment in such action in favor of the 
plaintiff is, as to the fact of prior actual possession, res adjudicata, 
in a statutory real action in the nature of ejectment, brought by 
the defendant against the plaintiff in the judgment, or against a 
purchaser from him, for a recovery of the possession of the 
premises. Brady v. Huff, 80. 


2. Legal title prevails over superior equities.—Where a purchaser of 


land, giving his note for unpaid purchase-money, receives a con- 
veyance, takes possession, and then executes a mortgage on the 
land, the mortgagee can maintain ejectment against a purchaser at 
a sale made under a decree of a court of equity, rendered on a bill 
filed to enforce a vendor’s lien, by a transferee of the note given 
for the purchase-money against the purchaser, to which the mort- 
gagee was not made aparty. In such case, the legal title, which 
was in the mortgagee, not being before the court, was not divested ; 
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EJECTMENT—Continued. 


and it must prevail at law over the defendant’s superior equity. 
Downing v. Blair, 216. 

3. Rents and improvements on suggestion of adverse possession for three 
years, when possession under color of title, in good faith.—The pro- 
visions of section 2966 of the Code, limiting a recovery of mesne 
profits in real actions to damages or rent for one year prior to suit 
brought, as against a defendant holding possession under color of 
title, in good faith, do not apply to cases in which the defendant 
seeks to obtain the benefit of permanent improvements erected on 
the premises by him, on a suggestion of adverse possession for 
three years, under sections 2951-4 of the Code; but, in such case, 
a new equity is created by the statute in favor of both parties, and 
the defendant is allowed full value for his improvements, and the 
plaintiff full rent for his land. Turnipseed v. Fitzpatrick 297. 

Ejectment for recovery of a railroad ; when description in complaint 
not sufficient. —As the mere survey and location of the line of a rail- 
road, made twenty-five years ago, can not be supposed to have left 
such visible marks as would enable one to trace it without the aid 
of the engineer’s report and chart, even if it could be done with 
such aid, such a description in the complaint in an action of eject- 
ment, brought to recover the track or road-bed of the railroad, 
without more, is too indefinite, and is, therefore, insuflicient to 
authorize a recovery. Tenn. & Coosa R. R. Co. v. East Ala. Ry. 
Co., 516, 

5. Same.—Nor is the description, in such complaint, of that part of the 

right of way lying outside of the graded track sufficient to author- 
ize a recovery thereof, when its dimensions are not given. Jb. 5/6. 

6. Same; when description sufficient.—Where, however, the averments 
of the complaint show that the railroad track was not only sur- 
veyed and located, but was cleared of timber and graded, with 
excavations and embankments, and a superstructure, over which 
locomotives and cars were running, and that it extended from one 
given point to another, and was the only railroad between those 
points, the description is sufficient to authorize a recovery. Jb. 
516. 

7. Willlie for recovery of road-bed and right of way of railroad.—While, 
as a general rule, ejectment will not lie for an easement, or to be 
let into the use or occupation of a servitude, it will lie for the re- 
covery of lands claimed and condemned as the road-bed and right 
of way of arailroad. Jhb. 516. 

8. When plaintiff’s title can not be disputed.—Where a defendant in 
ejectment acquires his possession, and the title he asserts, de- 
rivatively from the plaintiff, he can not be heard to dispute the 
latter’s title. Jb. 5/6. 


See Exemptions, 7, 11; Husranp anp Wire, 15, 22. 


EMINENT DOMAIN. See Cuancery, 48-54. 


> 


EQUITY. See CHancery. 
ERROR AND APPEAL. 


1. Re-examination of witness discretionary with primary court.—Re- 
calling and re-examining a witness in the course of a trial at law, 
either in a civil or criminal case, is a matter resting in the sound 
discretion of the primary court, and is not revisable by this court 
on appeal. Hobbs v. State, 1. 

2. When elites on facts can not be reviewed.—When parties waive the 
intervention of a jury, and substitute the court as the trier of the 
facts, the decision of the court upon the facts ‘s the equivalent of 
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3. 


Y 


~ 
. 


8. 


9. 


10. 


the verdict of a jury, and can not be reviewed on appeal. Bell v. 
State, 25 ; Calloway v. State, 37. 

When objection to testimony not available on appeal.—When objection 
is made to a question propounded to a witness, and is overruled 
by the court, but the record fails to show that any answer what- 
ever was given to the question, the ruling of the primary court on 
the objection is not available on appeal. Hughes v. State, 31. 

Error not presumed, but must be shown.—On appeal, error can not be 
presumed, but must be affirmatively shown ; and hence, an excep- 
tion reserved to the action of the primary court in overruling a mo- 
tion to strike an amended complaint from the file, must be disal- 
lowed, when the record contains only one count, and it does not 
appear whether it is the original or an amended complaint. Lake 
& Marshall v. Gaines & Co., 143. 

Admissibility of evidence ; when error not shown.—When evidence, 
on its face irrelevant, is offered, and to its admissibility objection 
is.made, if any connecting facts can be shown, rendering it rele- 
vant, the party offering it should inform the court of the manner 
in which he proposes to connect it so as to show its relevancy; and 
if the record, on appeal, fails to show that this was done, an excep- 
tion to the ruling of the primary court sustaining the objection, 
will be disallowed. Jb. 143. 


. Same ; when exception can not be considered.—Where objection is 


sustained to offered evidence, partly legal, and partly illegal, and 
the record fails to show whole the objection was to the whole, 
or only to a} art, and if toa part, what part, an exception to the 
ruling of the primary court sustaining the objection can not, in 
this condition of the record, be considered. Jb. 143. 

Final decree ; what is, and when appeal barred.—A decree rendered 
in a cause made by a bill filed for the final settlement and distri- 
bution of a decedent’s estate, assuming jurisdiction of the estate, 
removing the administration from the probate into the chancery 
court, ordering a reference on the administrator’s accounts, and 
laying down rules by which they should be stated, is final, 
within the meaning of the statute authorizing appeals to this 
court; and hence, assignments of error based on such decree can 
not be considered on an appeal taken, » ore than twelve months 
after its rendition, from another decree rendered in the cause on 
the coming in of the register’s report. May, Adm’r, v. Green, 162. 

When decree in vacation, dismissing bill for variance, erroneous.—It 
is error for the chancery court to dismiss a bill in vacation, on ac- 
count of a variance between the allegations and proof, without 
affording the complainant an opportunity to amend, if there is 
**any state of evidence which will authorize relief;’’ and in de- 
termining whether there is such a ‘‘ state of evidence,”’ it is not 
necessary or proper to pass upon the weight of the evidence, or to 
enter upon an examination of the evidence introduced on behalf of 
the defendant ; but it is sufficient that the evidence for the plaintiff 
makes out a prima facie case, entitling him to relief, the effect of 
which the defendant must overcome. Gi/mer v. Wallace, 220. 

Assignment of error when can not be considered.—The record show- 
ing on a defendant’s appeal, that the plaintiff demurred to a spe- 
cial plea, assigning nine grounds, and that the court sustained the 
tenth ground, an assignment of error, that the primary court erred 
in sustaining the demurrer, can not be considered, the court being 
unable to know what is covered by the assignment. Smith r. Free- 
man & Bynum, 285. 

When questions not considered on appeal.—Questions, not jurisdic- 
tional, which are made in the primary court, will not be consid- 
ered on appeal. Prickett & Maddox v. Sibert, Adm’r, 315. 
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11. Motion for rents accruing after judgment in real action ; effect of ap- 
peal from recovery inejectment, and of supersedeas, where parties are 
tenants in common.—Where one tenant in common obtained a 
judgment of recovery in eject ent against his co-t-nant, from 
which the latter appealed to this court, and executed a bond for 
the purpose of superseding the judgment, on a motion made by 
the plaintiff for rents accruing after judgment, on an aflirmance in 
this court, the defendant can not be heard to say, that the bond 
did not operate as a supersedeas, and for this reason, the plaintiff 
was not prevented from entering by the appeal. The bond, in 
such case, furnished a sufficiént excuse to the plaintiff for not at- 
tempting to take possession pending the appeal. Kirkland v. 
Trott, 321. 

12. Charge given and withdrawn; error without injury.—When a charge, 
given by the court of its own motion, is withdrawn from the con- 
sideration of the jury during the progress of the trial, if it contain 
error it is error without injury, which will not work a reversal. 
Huckabee v. Shepherd, 342. 

13. Admission of secondary evidence; when error without injury. 
Where, on a final settlement of an administration upon a dece- 
dent’s estate, there is an entire want of evidence to repel the pre- 
sumption of correctness, in point of fact, of any item embraced in 
a previous partial settlement, no item embraced in such partial 
settlement, and protected by such presumption, is re-examinable ; 
and hence, the admission of secondary evidence, in such case, 
withont a proper predicate therefor, of a written contract, in sup- 
port of an item of credit, allowed on the partial settlement, is error 
without injury, the evidence being merely redundant and super- 
fluous. Tayloe, Adm’r, v. Bush, 432. 

14. When error can not be regarded as error without injury, see Rice v. 
Drennen, Adm’r, 335. 

15. Correction of clerical error ; when § 3154 does not apply.—If the stat- 
ute authorizing the correction of certain clerical errors or mistakes 
within three years after the rendition of final judgment, and in- 
hibiting this court from reversing on appeal, on account of such 
errors or mistakes, unless the primary court refuses to make the 
correction (Code, 1876, § 3154), applies to proceedings in the pro- 
bate court, it has no application, where the error is not shown in 
the final decree, or in the record proper, but merely in the bill of 
exceptions, and consists of an improper conclusion drawn from 
oral testimony ; but such error will work a reversal. Stoutz, Adm’r, 
v. Rouse, 431. 

16. Statement of counsel in argument before jury ; when a reversible error. 
In an action against a railroad company to recover damages for in- 
juries to stock, counsel for the plaintiff, appellee in this court, 
speaking, in his concluding argument before the jury, of an en- 
gineer who was in charge of defendant’s train at the time of the 
injury, and who had been examined as a witness on behalf of the 
defendant said: ‘‘ Engineers on railroads, like this engineer, 
have to emigrate if they do not conform to the wishes of their em- 
ployers, and testify as theiremployers’ interests require; they tes- 
tify with a halter around their necks.’’ Held, on exception re- 
served thereto by defendant, 

(a) That if this had been stated as an inference of opinion, 
based on the witness’ connection with the railroad, and with the 
act complained of as negligent, counsel would have kept within 
legitimate bounds. 

(b) But having been stated as a fact, not as an inference or opin- 
ion, and the bill of exceptions, which purports to set out all the 
evidence, not showing any fact or circumstance in evidence which 
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justified such a line of argument, it should have been ruled out, 
and the jury cautioned against allowing it to have any influence 
with them; and the failure of the court to so rule is a reversible 
error. East Tenn., Va. & Ga. R. R. Co. v. Bayliss, 466. 

When rulings in court below will not be reviewed on appeal.—When a 
plaintiff, under the uncoutroverted facts of the case, can never re- 
cover, on appeal by him, this court will not inquire as to the rul- 
ings of the primary court rejecting testimony and refusing charges 
requested by him. Fry v. Mobile Savings Bank, 473. 

18. Presumption in favor of judgment of primary court.—On appeal, the 
judgments of primary courts must be presumed to be free from 
error, until the contrary is shown. Beadle rv. Davidson, 494. 

19. Same; when judgment overruling motion to retax costs will not be dis- 
turbed.—Where, on, appeal from a judgment of the circuit court 
overruling a motion made by the plaintiff for a re-taxation of the 
costs, so as to include the fees of a witness examined on behalf of 
the plaintiff, whose fees the clerk had omitted to tax against the 
defendant, the bill of exceptions fails to show how many witnesses 
were examined on behalf of the plaintiff, and does not repel the 
conclusion, that many other witnesses were so examined, this 
court will presume, in favor of the judgment of the circuit court, 
that the action of that court, in overruling the motion, was based, 
on the fact, that the fees of two other witnesses, testifying to the 
same fact, had already been allowed. Jb. 494. 


See Cuancery, 11, 13, 16. 
ESTATES OF DECEDENTS. 
1 


— 
~ 


Application for sale of decedent’s lands; when plea to good.—A plea 
interposed by one of the heirs to an application in the probate 
court by the administrator of a decedent’s estate for an order to 
sell lands for division, denying all the allegations of the applica- 
tion, is good on demurrer; and a ruling of the court adjudying the 

plea bad is erroneous. Rice v. Drennen, Adm’r, 335. 

2. Same; what can not be regarded as error without injury.—Such ruling 
can not be regarded as error without injury, on the ground that the 
cause was afterwards tried upon its general merits, when it does 
not appear that the contestant offered any evidence; as this court 
can not know that he was not deterred therefrom by the erroneous 
ruling of the primary court. Jb. 335. 

3. Same; what no answer to.—It is no answer to such an application, 
that the heirs have agreed to dispense with an administration upon 
the estate, aud have undertaken to deal with the lands as their 
own, even to the extent of creating a trust therein. If the case is 
one of impertinent or oppressive interference with the equitable 
rights of the heirs, they must seek relief in equity. Jb. 335. 

4. Same; motion to revoke letters not pertinent to.—To.such an applica- 
tion, a motion by the heirs to revoke the letters of administration, 
is not pertinent; and, on the hearing of the application, such a 
motion can not be entertained. Jb. 335. 

5. Partial settlement of administration upon decedent’s estate ; presump- 
tion of correctness.—The presumption of correctness attaching, 
under the statute, to a partial settlement of an administration 
upon a decedent’s estate, prevails only as to matters of fact, and 
not to pure questions of law, which are open and subject to con- 
testation upon the final settlement, the parties in interest not 
having appeared and litigated either questions of law or of fact. 
Tayloe, Adm’r, v. Bush, 432. 

When title to land sold under order of probate court by personal 
representative not divested, see Watson v. Martin, Adm’r, 506, 
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See ExecutTors AND ADMINISTRATORS, 16-20; Exemptions; Hus- 
BAND AND Wires, 1, 5. 


ESTOPPEL. 


1. Decree in equity; when not an estoppel.—A widow having sold, on a 
credit, without executing title, her dower interest in her deceased 
husband’s land, and the purchaser having also purchased from 
the decedent’s administrator the estate’s interest in the entire tract 
out of which the dower had been assigned, including the reversion 
in the dower portion, and having died without paying therefor, a bill 
was filed against his heirs (to which the widow was also made a par- 
ty defendant), to enforce a vendor’s lien for the unpaid purchase- 
money, setting forth the allotment of dower to the widow, with a 
description of the land so allotted, the extent of the purchase 
from the administrator, and that it embraced only the reversion in 
the dower land, and seeking no relief against the widow. She 
having made no defense by answer or otherwise, on the hearing a 
decree was entered, ordering a sale of the entire tract, without 
mention of the dower claim, or any particular estate in any of the 
land; and, under this decree, a sale and canveyance were made, 
purporting to be also of the entire tract. Held, that the decree 
must be referred to the claim set up in the bill, and that the 
widow is not thereby estopped from asserting her title to the dower 
land. Kelly v. Hancock, 229. : 

2. Declarations or admissions; when they operate as estoppels.—Declar- 
ations or admissions, deliberately ae are conclusive upon the 
party making them, in all controversies involving their truth, be- 
tween him and the person whose conduct he has knowingly in- 
fluenced by them; and it is not of importance, whether the 
declaration or admission is made innocently or fraudulently, or 
whether, in point of fact, it is true or false; it is the fact, that an- 
other has been induced to act on it, and must suffer injury if its 
truth is gainsaid, that renders it conclusive. Prickett & Maddox v. 
Sibert, Adm’r, 315. 

3. When recitals in note conclusive on maker.—Where a recital is pur- 
posely embodied in a promissory note by the parties, to the effect 
that the note was given for the purchase-money of a designated 
tract of land sold and conveyed by the payee to the maker, in 
order that the payee might thereby be enabled to transfer the note 
in payment of a debt which he owed, and, on the faith of such 
recital, the creditor of the payee receives a transfer of the note in 
payment of his debt, the maker and those claiming the lands 
under him are thereby estopped from denying that the note was 
given for the purchase-money of the land. Jb. 315 

4. Tenants in common ; res adjudicata.—On a motion under the statute 
by the plaintiff in ejectment for rents accruing after judgment, in 
a case where the parties are tenants in common, the recovery in 
ejectment is a conclusive adjudication against the defendant, that 
he had ousted the plaintiff. Kirkland v. Trott, 321, 

5. When seller of personal property and those claiming under him es- 
topped from denying title in him at time of sale-—Where one in 
possession of personal property represented that, as partner, he 
owned an undivided half interest therein, and a sale of the prop- 
erty was effected on the faith of such representation, the purchaser 
parting with value in the belief of its asserted truth,—held, in an 
action of detinue by the purchaser and the owner of the other half 
interest, against parties claiming under the seller, for a recovery 
of the property, the possession of which had been forcibly obtained 
by the seller after the sale, and by him transferred to the defend- 
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ants, that he was estopped from denying that, at the time of the 
sale, he held the legal title to the interest which he sold; and that 
this estoppel was binding on the defendants. Wortham v. Gurley, 
356. 


6. Action to recover penalty for failure to enter satisfaction of mortgage; 


when mortgagee not estopped from denying satisfaction.—In an action 
against a mortgagee to recover the penalty provided by the act of 
March Ist, 1881, amending sections 2222-23 of the Code of 1876, 
for failure to enter of record satisfaction of a mortgage (Pamph. 
Acts, 1880-1, p. 32), the defendant is not estopped from denying 
that the mortgage had b-en satisfied, by reason of the fact that he 
had not, within three months after the request to enter satisfac- 
tion, commenced a suit involving that question, and, at the time 
of the request, no such suit was pending. Scott v. Field, 419. 


7. Same ; statute of frauds; when party estopped from pleading it. 


Where a party bids in a tract of land at a public sale made by the 
administrator of a decedent’s estate, under a decree of the chan- 
cery court, and afterwards, and before complying with the terms 
of sale, he transfers his bid to another in consideration that the 
latter will convey to him a portion of the land when he acquires 
title from the administrator, and to this the administrator assents, 
reports the sub-purchaser as purchaser, and thereafter, on payment 
of the purchase-money, conveys the entire tract to him, he is 
thereby estopped from denying the validity of the sale made by 
the administrator, or from asserting that it is void under the statute 
of frauds. Meyer Bros. v. Mitchell, 475. 


8. When defendant in ejectment can not dispute plaintiff’s title.—Where 


a defendant in ejectment acquires his — and the title he 
asserts, derivatively from the plaintiff, he can not be heard to dis- 
pute the latter’s title. Tenn. & Coosa R. R. Co. v. East Ala. Ry. 
Co., 516. 


9. Possession of vendee under executory contract of purchase ; when an 


estoppel.—Where a party goes into possession of real estate under 
an executory contract of purchase, he is estopped from disputing 
his vendor’s title; and, on his being declared a bankrupt, his as- 
signee, standing in his shoes, is equally estopped. Jb. 516. 


See ATTACHMENT Bonn, 11; EvsectMent, 1; Error ann Ap- 
PEAL, 11; JuDGMENTS AND DEcREEs, 1. 


EVIDENCE. 


I. ADMISSIBILITY AND RELEVANCY. 


1. Relevancy of evidence as to price and quality of cotton shipped to 





Liverpool, in action between parties to bill of exchange drawn against 
shipment, and protested for non-acceptance.—In an action by the in- 
dorsee and purchaser, against the drawer and payee of a foreign 
bill of exchange, which was drawn against a consignment of cotton 
shipped from Mobile to Liverpool, and was protested for non-ac- 
ceptance, evidence as to the quality of the cotton is irrelevant and 
inadmissible, in the absence of evidence showing that it was sold 
by plaintiffs in Liverpool as of a quality inferior to that at which 
it was purchased in Mobile; and if the plaintiffs can be held liable, 
in such action, for any loss resulting to defendant from their un- 
reasonable delay in selling the cotton in Liverpool after the protest 
of the bill for non-acceptance, some evidence of such delay and 
consequent loss must be adduced, before evidence as to the market 
price of cotton in Liverpool when the cotton arrived there is rele- 
and admissible. Martin, Dumee & Co. v. Brown, Shipley & 
0., 442, 
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2. Action for malicious prosecution ; when evidence of age of plaintiff 
inadmissible.—In an action for a malicious prosecution for the of- 
fense of trespass after warning, it is not permissible for the plaintiff 
to prove that she is a very.old person. McLeod v. McLeod, 483. 

3. Trespass against sheriff for levying attachment ; admissibility of evi- 
dence.—On the issue of fraud vel non in the sale of a stock of goods, 
in an action of trespass de bonis asportatis brought by the purchaser 
against a sheriff who had levied an attachment on the goods as 
the property of the vendor, the fact that possession of the goods 
had been delivered to the plaintiff, and that sales from the stock 
had been made by his clerk in due course of trade, prior to the 
levy of the attachment, is relevant evidence for the plaintiff, as 
tending to show a bona fide ownership of the goods; but an item- 
ized list of the goods sold by the clerk is immaterial, and is prop- 
erly excluded from the jury. Shealy & Finn v. Edwards, 411. 

4. Same ; when attachment proceedings competent for sheriff.—In such 
case, the papers and record in the attachment suit, including an 
order for the sale of the attached goods, and a judgment in favor 
of the attaching creditor, are competent evidence for the sheriff. 
While the judgment may not be competent to prove the existence 
of the debt on which it is based, it is odusleathle for the purpose of 
showing that the lien created by the levy of the attachment had 
been perfected in the manner prescribed by law; and if the plain- 
tiff desires to limit its effect, he should request an appropriate 
charge. Jb. 411. 

5. Trespass against officer levying process ; knowledge of plaintiff’s 
claim as showing malice.—Ordinarily, the faet that a sheriff or 
other ministerial officer, acting under legal process, seizes propert 

with a knowledge that it is not subject to seizure, either because it 
is the property of a stranger, or because it is exempt by law, is a 
circumstance indicative of malice, or of that degree of recklessness 
which is the equivalent of malice; and, in an action of trespass 
against him, evidence of the fact is admissible, that the jury may 
determine whether they will award vindictive, in addition to 
actual damages. Alley v. Daniel, 403. 

3. Same ; when knowledge of plaintiff’s claim immaterial.--But where 
the officer seizing the property is indemnified, it being his duty to 
proceed, although he may know that the property is not subject to 
the process, evidence of such knowledge on his part is irrelevant 
and inadmissible. In such case, if the officer acts in good faith, 
and there are no circumstances of aggravation, no facts indicative 
of a bad motive, nothing more than information that the property 
is not subject to the process, compensatory damages alone can be 
recovered. Jb. 403. 

. Same ; evidence of knowledge.—But in cases where the officer’s in- 
formation or knowledge is material, the practice of introducing ex 
parte affidavits made by the plaintiff and others, and exhibited to 
the officer prior to the sale, for the purpose of proving such infor- 
mation or knowledge, is questioned. Jb. 403. 

When acts of party inadmissible for him.--Where, in an action on a 
bond or note alleged to have been given for the purchase-money of 
land, the issue was, whether the purchase of the land was ever in 
fact consummated, acts of the defendant, done long after the al- 
leged trade, and in the absence of the vendor, inconsistent with 
the fact of purchase, are not admissible in evidence for him. 
Smith v. Freeman & Bynum, 285. 

. Testimony of a deceased witness on former trial ; when may be proved. 

The testimony of a deceased witness on a former trial, whee he 
was subjected to.cross-examination, is admissible on a subsequent 
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trial, and may be proved by any competent witness. Jeffries v. 
Castleman, 262. 


10. Evidence ; admissibility of —In ejectment by a widow to recover 


ll. 


12. 


13. 


14 


15 


16 


17. 


a portion of the decedent’s lands which had been assigned to her as 
dower, and which, by parol contract, she had sold, but had never 
conveyed, it being a disputed question, under the plea of the 
statute of limitations, whether she had been fully paid for the 
lands so sold by her, the fact that she did not file a claim for any 
part of the purchase-money against the insolvent estate of the de- 
ceased purchaser, is admissible in evidence against her, as a cir- 
cumstance, to be weighed by the jury, with the other testimony, 
in determining whether any part of the purchase-money remained 
unpaid. Kelly v. Hancock, 229. 

Action against sheriff for failing to make money on execution ; ad- 
missibility of evidence for him.—A sheriff, in an action against him 
for failing to make the money on execution, may testify as a wit- 
ness for himself, that he made diligent search for the property 
belonging to the defendant in execution, and found none; but he 
can not testify that he returned several executions against such 
defendant ‘‘no property found,” unless he first lays a proper 
predicate for the introduction of secondary evidence of the exist- 
ence and contents of the executions. Abbott, Downing & Co. v. 
Gillespy, 180. 

Same ; proof of insolvency.—The insolvency of the defendant in exe- 
cution, in such case, can not be testified to as a collective fact, it 
being a legal conclusion deducible from facts and circumstances in 
evidence ; but it may be shown by evidence of the issue of execu- 
tions on other judgments against the defendant in execution, and 
of the returns thereon of “ no property found.’’ Jb. 180. 

Same; what no defense.—It is no defense to an action against a 
sheriff for failing to make the money on execution, that he de- 
clined to levy on property in the possession of the execution debtor, 
because he honestly believed that it was exempt; and hence, evi- 
dence of that fact is inadmissible for him. Jb. 180. 

Same; when claim of exemption admissible for sheriff.—In such 
action, a claim of exemption, properly verified and filed in office 
of probate judge after the issue of the execution, but before any 
levy is made, by the defendant in execution, covering all the 
property found in his possession, is competent evidence for the 
defendant; as such claim is made by statute prima facie evidence 
of its correctness as against the debtor’s creditors. Jb. 180. 

Action on attachment bond ; when evidence of agent’s malice inad- 
missible.—In a suit on an attachment bond, whether against the 
principle or surety, the unauthorized matice or vexation of the 
agent not being a ground of recovery, evidence of it should not be 
allowed to go to the jury. Jackson v. Smith, 97. 

Same ; what evidence inadmissible.—In an action on an attachment 
bond, it is not competent for the plaintiff to testify that the effect 
of the attachment on him was to prevent him from making a crop, 
and from doing any business, and that it ruined him; or to prove 
that he was a man of limited means. Ib. 97. 

Same.—It was further held that the primary court erred in allowing 
op to be made in this case by the plaintiff, (1) when and how 
1e Obtained money which he placed on deposit with his surety on 
a replevy bond executed by him in the attachment suit, the fact of 
such deposit not having been proved against him; (2) how he had 
lived after the attachment was levied, it not being in rebuttal to any 
thing proved against him; and (3) that the plaintiff said to wit- 
nesses that he was not going to Texas, when it is not shown to 
have been a part of the res gestw. Ib. 97. 
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18. Admissibility of evidence.—On a motion for rents accruing after - 
judgment in a real action under the statute (Code, § 2958), the 
ond and other proceedings on an appeal taken by the defendant 
in the real action are admissible in evidence for the plaintiff, ‘al- 
though they are not averred in the motion, or otherwise pleaded. 
Kirkland v. Trott, 321. 


See ArracuMent Bonn, 10; FraupuLENT Conveyances; WIr- 
NESSES. 


II. Apissions; Dectarations; Hearsay; Res Gesrx. 


1 


—_ 


). Proof of agency ; acts and declarations of agent.—The general rule 
is, that the fact of agency must be proved, before the acis, declara- 
tions or admissions of the agent can be received as evidence against 
the principal; but, where the fact of the agency rests in parol, or 
is to be inferred from the conduct of the principal, if there is any 
evidence tending to show the agency, the acts or declarations of 
the agent are admissible as evidence, and the jury must determine 
the question of agency vel non. Martin, Dumee & Co. v. Brown, 
Shipley & Co., 442. 

20. Admissions of one partner aster dissolution against the other ; when 
incompetent.—The admissions of one partner, made after a disso- 
lution of the partnership, and after he had transferred his interest 
to his copartner, are not admissible in evidence against the latter, 
in a suit between him and a debtor of the partnership. Jeffries v. 
Castleman, 262. 

21. Declarations of vendor; when not admissible against vendee.—The 
declarations or admissions of a vendor, made prior to the sale, 
and not connected with it, in the absence, and without the knowl- 
edge of the vendee, are not admissible against the latter for the 
purpose of destroying his title, or of involving him in fraud. 
Murphy v. Butler, Pitkin & Co., 381. 

22. When testimony not hearsay.—When an exchange of personal prop- 

erty is made by an agent for his principal, the report of the trans- 

action by the agent to the principal for ratification is part of the 
res gestx, in a suit involving the title to the property received by 

the agent in the exchange. Meyer v. Hearst, 390, 


See supra, 8, 10, 17. 
See FRAUDULENT CONVEYANCES. 
Ill. Burpen or Proor; WeiGut AND SUFFICIENCY. 


23. Burden of proof, when death a material issue.—When a person is 
shown to have been in life at a particular period of time, and 
seven years have not passed without intelligence from or concern- 
ing him, if the fact of his life or death becomes material, upon the 
party asserting death the law devolves the burden of proof. Howard 
State, 27. 

24. Presumptions of life and of innocence ; nature of.—In criminal cases, 
the presumption of !ife may not, under all circumstances, or gen- 
erally, outweigh the presumption of innocence which the law in- 
dulges. Neither presumption is absolute, both are disputable; 
and the weight to be attached to each must be determined by the 
facts of the particular case. Jb. 27. ! 

25. Same; proof fraud.—When a voluntary conveyance is attacked for 
actual fraud by a subsequent creditor of the grantor, the general 
rule applies, that fraud will not be presumed, but must be proved ; 
and the burden of its proof is on the complainant; but the rule 
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does not require that the fraud must be proved by direct and posi- 
tive evidence; it may be shown by circumstances leading to a 

é rational, well founded conviction of its existence. Seals v. Robin- 
son & Co., 368. 

26. Badge of fraud; burden of proof, when not shifted.—It can not be 
asserted, as a general rule, that every badge of fraud, casting sus- 
picion on the good faith of a transaction, shifts the burden of proof 
upon the party claiming under it, so as to require him to explain 
it; and that, in the absence of explanation, such transaction is to 
be necessarily pronounced fraudulent. Shealy & Finn v. Ed- 
wards, 411. . - 

27. Bona fide purchase; proof of.—The rule as to proof of bona fide 
purchase is, that the party pleading it must first make satisfac ory 
proof of purchase and payment, it being affirmative defensive 
matter, in the nature of confession and avoidance; but this done, 
he need not go further, and prove that he made such purchase and 
payment without notice. The burden here shifts, and if it be de- 
sired to avoid the effect of such purchase and payment, it must be 
met by counter proof that before the payment the purchaser had 
actual or constructive notice of the equity or lien asserted, or of 
some fact or circumstance which was sutticient to put him on in- 
quiry, and which, if followed up, would have discovered the equity 
or incumbrance. Barton v. Barton, 400. 


See Common CARRIER, 7, 9-12, 22. 
IV. Ossections. 


28. When evidence properly excluded.—When evidence is offered asa 
whole, parts of which are inadmissible, the primary court may, 
without error, exclude the whole. Warren v. Wagner, 188. 

29. Motion to exclude; when may be made.—A motion to exclude evi- 
dence which is not merely secondary, but is in itself illegal or ir- 
relevant, may be entertained at any stage of the cause prior to 
the retirement of the jury. Jb. 188. 


See Cuancery, 72; Error anp ApprAL, 3-6. 


V. Parout anp WRITTEN. 


30. Contract partly in writing and partly in parol; admissibility of parol 
evidence.—lf a statute does not intervene, contracts may be ex- 
pressed partly in writing, and partly in parol; and if the writing 
does not purport to set out the entire contract, but only the part 
thereof which is obligatory on the party making it, parol evidence 
is admissible to establish a distinct and separable part of the con- 
tract, obligatory on the other party, but not reduced to writing. 
(Evans v. Bell, 20 Ala. 509, overruled on this point.) Vandegrift, 
Adm’r, v. Abbctt, 487. 

31. Same.—Hence, where only the promise of a tenant to pay rent is 
reduced to writing, parol evidence is admissible to establish a dis- 
tinct and separable contract on the part of the landiord to repair, 
made contemporaneously with the writing. Jb. 487. 

32. When parol contract not merged in subsequent written one.—Where an 
agent, employed by parol to sell land at a stipulated compensa- 
tion, afterwards purchases himself, with the understanding that 
his right to compensation shall not be affected by his becoming 
the purchaser, and the contract of purchase is reduced to writing, 
in which nothing is said about compensating him, the prior agree- 
ment for compensation is independent of, and distinct from the 
contract of sale, is not merged therein, and may be established, 
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without infringing the rule excluding parol evidence of antecedent 
or contemporaneous stipulations which contradict or vary the legal 
effect of written instruments.—J/uckabee v. Shepherd, 342. 


. eo 
See AMBIGUITY ; AMENDMENT, 10. 


VI. Primary anp SEconpary. 


33. Secondary evidence of writings beyond jurisdiction of court.—When 
original letters or documents are in a foreign country, beyond the 
jurisdiction of the court, secondary evidence of their contents is 
admissible, although the witness has the original in his possession. 
Martin, Dumee & Co. v. Brown, Shipley & Co., 442. 


See Error AND AppEaAt, 13. 
VII. Recorps; ANctent DocuMENTs. 


34. Admissibility in evidence of ancient documents.—Under the facts of 
this case, a statutory real action in the nature of ejectment, it was 
held that the ruling of the primary court, in allowing the plaintiff, 
in support of his title, to read in evidence a duly certified tran- 
script trom the receiver’s journal, a book belonging to the United 
States land office, showing that a party under whom the plaintiff 
claimed, had purchased the land in controversy in 1809, was free 
from error. Bernstein v. Humes, 241. 

35. Same.—Nor did the primary court err in allowing the plaintiff to 
read in evidence transcripts of the records of deeds in the office of 
the judge of probate, executed in 1818 and 1833, under which the 
plaintiff claimed, although the deeds may not have been properly 
acknowledged, and not recorded within the time prescribed by the 
statute. Jb. 241, 

36. Record of deed; when admissible in evidence.—Held, that the primary 
court did not err in admitting in evidence, in this case, a record of 
a deed to lands, which had been duly recorded, on proof that the 
original was not in the custody or under the control of the party 
offering it. Huckabee v. Shepherd, 342. 


VIII. Variance. 

37. When averment in complaint mere descriptio personx.—Where, in an 
action against a judge of probate for issuing a marriage license to 
a minor, ete., under section 2681, as it originally stood, the com- 
plainant describes the minor to whom the license was issued by 
her name, and the further designation, that she is the plaintiff’s 
daughter, the latter words are merely descriptio persona, which it 
is not necessary to prove, the original statute authorizing a recov- 
ery of the penalty by any person who elected to sue for it. Roberts 
v. Pippen, 103. . 

38. Action against railroad company for personal injuries; variance. 
Where, in an action by a passenger against a railroad company, 
to recover damages for personal injuries, the complaint alleges 
that the plaintiff ‘‘ was compelled ‘oon forced by the agents of said 
defendant to get off defendant’s train while in motion, and before 
said train had reached the usual place at the depot,’’ and that in- 
juries sustained by him were produced by the negligence of de- 
fendant’s agents, “in compelling and forcing”? him to get off the 
train, the gravamen of the action is the alleged force, and is not 
sustained by evidence merely, that when the train was approach- 
ing the platform at the depot, the conductor came towards him in 
the car, crying out the name of the station, and saying, ‘‘ We 
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39. 


40. 


have got no time, hurry up,’”’ and that this was repeated by the 
conductor several times while the plaintiff was making his egress 
from the car, and before he stepped from the moving train; such 
words not being susceptible of a construction which would impute 
to the conductor any purpose to force or compel the plaintiff to 
prematurely alight from the train, or to put himself in the slightest 
peril inleaving it. South & North Ala. R. R. Co. v. Schaufler, 136, 

When fatal to relief.—If redundant allegations are introduced into 
pleadings, and they are descriptive of that which is material, a 
variance between the allegations and proof is tatal, of the same 
consequence as a variance between the allegation of an essential 
fact, and the proof of that fact. Gilmer v. Wallace, 220. 

What a fatal variance between allegation and proof of contract. 
Where, in an action by a passenger against a corporation operat- 
ing an intermediate line of railroad, for damages for the failure to 
xm Sea baggage, the contract is alleged to have been made with 

the defendant for the transportation of the baggage to a designated 

point, which is situate on the last connecting line, to be there de- 
livered to the plaintiff, and the proof shows that the contract was 
made with the company operating the first connecting line, and is 
an agreement on the part of the defendant for the transportation 
and delivery of the baggage, not to the plaintiff at the point of 
destination, but to the company operating the last connecting line, 
there is a variance between the allegations and proof, which is 


fatal to the right of recovery. Montgomery & Eufaula Ry. Co. v. 
Culver, 587. 


See Cuancery, 85, 86. 


EXECUTION. 


1. 


From probate court; lien of. —The lien of executions issued from the 
probate court is equal to, and not different from that of those 
issued by common-law courts. Mathews v. Mobile Mutual Ins. 
Co., 85. 


2. Lien of execution; extent of —The lien of an execution operates upon 


and binds, not only the property subject to its mandate, which is 
in the possession of the defendant, or the title to which stands in 
his name, but also property, with the title to which he has parted 
for the purpose of hindering, delaying and defrauding his creditors, 
unless it has been conveyed by the grantee having possession to a 
bona fide purchaser for a valuable consideration, and without no- 
tice. Ib. 85. 


. Same; when not lost.—The lien of an execution, so long as it is kept 


alive, can not be defeated or impaired by the activity of creditors 
acquiring a junior lien; nor is it lost by mere passiveness, by 
mere neglect to force a levy and sale; but there must be culpable 
laches or fraud on the part of the creditor to work its !oss. Jb. 85. 


. Judgment rendered and execution issued after defendant's death; va- 


lidity of. —A judgment rendered against a party after his death is 
a nullity; and an execution issued on a valid judgment, after the 
defendant’s death, is void, unless the judgment supporting it has 
been revived, or it is issued in order to continue a on already ac- 
quired by previous execution. Meyer v. Hearst, 390. 


- Sale under void process also void.—A sale of property under void 


process is also void, and confers no title on the purchaser. Ih. 390. 
Lien of execution issued from probate court ; when lost.—While, 
under the statute, six months may be permitted to elapse between 
the issue and return of an execution from the probate court, a new 
execution must be issued before the lapse of the regular monthly 
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term next succeeding the return term, or the lien of the execution 
will be lost. Carlisle v. May, 502. 

7. Same.—When an execution issued from the probate court, returna- 
ble on the second Monday in December, 1882, was in the hands of 
the sheriff at the time of the death of the defendant in execution, 
in September, 1882, but no other execution was issued until 21st 
April, 1-83, four entire terms of the probate court having been thus 
allowed to elapse without the issue of an execution, this operated 
a loss of the lien. Jb. 502. 

8. Lien of execution ; when continuity of not broken.—When executions 
have been regularly issued on a judgment, without the lapse of an 
entire term, the continuity of the lien is not broken by the fact 
that an execution issued on the judgment, which was so irregular, 
informal and imperfect that it would have been quashed on mo- 
tion, was returned by the order of the plaintiff, and, on the same 
day, another execution, curing the defects of the first, was issued. 
Clark v. Spencer, 49. 


See Cuancery,40-42; Snerirr. 


EXECUTORS AND ADMINISTRATORS. 


_ 


. Liability of administrator for interest.—An administrator who, with- 
out sufficient excuse, postpones making a final settlement and dis- 
tribution of the estate for an unreasonable period of time, is liable 
for interest on funds in his hands belonging to the estate, which he 
ought to have distributed, although he makes the exculpatory 
affidavit authorized by the statute (Code, 1876, § 2520). May, 
Adm’r, v. Green, 162. 

2. Commissions on collections and dishursements made by administrator 
in Confederate money ; how estimated.--An administrator is not en- 
titled to full commissions in good currency on collections and dis- 
bursements made by him, during the late war, in Confederate 
money; but an equitable and just value of the usual commissions, 
reduced from a basis of Confederate currency to that of the present 
lawful currency, is all that he can demand. Jb. 162. 

3. Personal liability of administrator for purchase-money of lands sold 
by him.—When an administrator fails to take sufficient sureties on 
a note for the purchase-money of land sold by him, or becomes 
himself surety for the purchaser, he is liable individually for the 
debt, and can not obtain a credit on his final settlement for attor- 
ney’s fees and costs incurred and paid by him in collecting the 
debt from the purchaser. Jb. 162. 

4. Extra compensation to administrator ; services should be itemized. 
To entitle an administrator to compensation for special or extra- 
ordinary services, proof should be made of each special service, 
and of its particular value; ‘‘ the whole should not be aggregated 
by mere estimate, without being itemized.’’ Jb. 162. 

5. Decree against administrator and sureties in favor of his wife, errone- 
ous.—The husband, as the wife’s trustee under the statute, is au- 
thorized to receive her distributive share in a decedent’s estate ; 
and hence, the husband being administrator of an estate of which 
the wife is one of the distributees, a decree against him and his 
sureties in her favor for her distributive share, on a final settle- 
ment of the estate in a court of equity, is erroneous. Jb. 162. 

6. Cultivation by administrator of crops planted by intestate ; credit for 

expenditures.—Where an intestate, at the time of his death, had 

planted, and was engaged in cultivating crops, itis the duty of the 
administrator, under the statute, to continue the cultivation of the 
crops, and to gather and prepare them for market; and for his just 
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and reasonable expenditures in the performance of this duty, he is 
entitled to credit on settlement (the want of good faith, of pru- 
dence, or of diligence, not being imputable to him), although, on 
account of natural causes, destructive of crops in that section, such 
expenditures largely exceed the procee:!s of the sales of the crops. 
Tayloe, Adm’r, v. Bush, 432. 


7. Rent of decedent’s land ; when contract for repairs binding on admin- 


istrator.—An administrator having, under the statute, the power 
to rent the lands of his intestate, the power and the duty to rent 
resulting therefrom authorize him to make such repairs as are nec- 
essary to render the lands tenantable; and if, even in the absence 
of such power, an administrator should stipulate with the tenant 
for making repairs, he could not avoid the stipulation, and who- 
ever claimed its enforcement would take it cum onere. Vandegrift, 
Adm’r, v. Abbott, 487. 


8. Homestead to widow and minor children ; by whom return made under 


§ 2841 of Code.—The duty of making the report or return of home- 
stead or other exemption claimed by the widow or guardian of 
minor children, ete., as provided by section 2841 of the Code of 
1876, when the claim or selection has been made without the in- 
tervention of commissioners, rests on the personal representative, 
although the statute is silent as to the person by whom the report 
or return should be made. Jarrell, Ex’r, v. Payne, 577. 


9. Same ; negligence of personal representative to report ; liability for. 


The failure of the personal representative to make such report, as 
required by the statute, fixes on him a prima facie liability for 
negligence, and casts on him the burden of exculpation; and the 
measure of his liability, the estate having been declared insolvent, 
is the re resulting to the creditors of the estate from such fail- 
ure. b. S77. 


10. Same ; when personal representative not liable for rents of homestead. 


In such case, the personal representative fully exonerates himself 
from liability, by showing that the homestead did not exceed, in 
quantity, eighty acres, or, in value, ne thousand dollars, and that 
it had been occupied, since the decedent’s death, by the widow 
under an asserted claim of homestead on behalf of herself and 
minor child, to which he had assented; and hence, on proof of 
these facts on final settlement made by him after declaraiion of 
yg he is not chargeable with the rent of the homestead. 
b. 577. 


See Estates or Decepents; Hussanp anp Wire, 1, 5. 


EXEMPTIONS. 


1. Contest of exemptions ; by what law governed.—Although the statute, 


after making express provision for determining the question of ex- 
emption against debts contracted prior to the adoption of the Con- 
stitution of 1868, and against debts contracted since April 23rd, 
1873, fails to make any provision for determining such question as 
to debts contracted between those dates, harmony of proceed- 
ings requires that the courts should treat this as an accidental leg- 
islative oversight, and that, since the approval of the act of Feb- 
ruary 9th, 1877, the same mode, method and remedy should be 
observed in all cases of asserted homestead and other exemptions. 
Clark v. Spencer, 49. 


2. Claim of exemption under sections 2828-29 of the Code ; how made. 


Where the claimant ot an exemption seeks to conform to sections 
2828 and 2829 of the Code of 1876, he should be governed, in the 
quantity and value of property he selects, by the date of the debts, 
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against which he claims exemption; and if he owes debts falling 

within more than one of the classes recognized by the statute, he 

should, in his declaration and claim, specify. what property he se- 
lects under each one of the classes. Jb. 49. ; 

ame; when claim not void, though insufficient as against debt sought 

to be collected.—A declaration claiming a tract of land in the coun- 

try, containing eighty-eight acres, of less value than $2000, as a 

homestead exemption, made and filed in the office of the judge of 

probate in due form, and in conformity to the provisions 4 section 

2828 of the Code, being valid as against debts contracted after 

April 28rd, 1873, is not void, although it is insufficient as against 

debts contracted prior to that date, and after the adoption of the 

Constitution of 1868, in that it does not select and designate which 

eighty of the eighty-eight acres are claimed. Jb. 49. 

4. Same ; should be contested, though insufficient as against debt sought 
to he collected.—The declaration of exemption in such case not 
being void, although insufficient as against debts contracted after 
the adoption of the Constitution of 1868, and before the 23rd April, 
1573, before an execution issued for the collection of a debt of that 
class is levied on the property claimed, the plaintiff should contest 
the claim as provided in section 2830 of the Code of 1876; anda 
levy and sale made without such contest are irregular, and the 
levy may be quashed and the sale arrested or set aside, on timely 

. application properly made. Ib. 49 

5. Claim of homestead exemption under section 2834 ; when should be 
allowed though defendant has conveyed the property.—The defendant 
in execution having, in addition to such declarat on, also lodged 
with the sheriff, after levy and before sale, a declaration under 
section 2834 of the Code of 1876, setting forth that, at the time of 
the rendition of the judgment, he owned and occupied as a resi- 
dence the eighty-eight acres of land levied on, and continued to 
occupy them as a homestead until a designated time after the lien 
had attached, when he sold and conveyed them, and the purchaser 
had ever since owned and occupied them as a residence, and that 
the said land was worth less than $2000, and, as vendor of the pur- 
chaser, he claimed the land as exempt from levy and sale under 
execution; and to this claim the purchaser having appended an 
affidavit, also claiming the land as exempt under the defendant’s 
claim of exemption, and adding a description of eighty acres of 
the land which he selected in the event he was entitled to only 
eighty acres, it was further held, that this claim of exemption 
should have been allowed to prevail, if not successfully contro- 
verted; and that, the sheriff having disregarded it, and sold the 
land without a contest, the sale was irregular. Jb. 49. 

Sale of homestead under execution after claim filed ; when irregu- 
larities in, no defense to an action of ejectment.—The levy and sale 
made under the execution, while irregular, are not void, nor can 
they be collaterally impeached; and hence, such irregularities 
constitute no defense to an action of ejectment by the purchaser, 
claiming under a conveyance made in pursuance of the levy and 
sale, the sale and conveyance not having been set aside. Jb. 49 

Homestead exemption ; by what law governed.—As against a debt 
contracted in February, 1873, the extent and value of a homestead 
exemption must be determined by the Constitution of 1868. De- 
Graffenreid v. Clark, 425. © Laer’ 

Same ; consequence of —Where the area of the homestead is within 
the limits prescribed by law, a conveyance of it without the volun- 
tary signature and assent of the wife is void; but where the con- 
veyance is of a- larger tract, including the homestead, which has 
not been selected and set apart, the conveyance is valid as to the 
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excess over and above the quantity to which the owner is entitled 
by way of exemption. Jb. 425. 


9. Same.—In such case, the legal title to the whole passes to the 


grantee, with the reserved powerin the grantor to withdraw the 

exempted portion from the operation of the conveyance, by some 
»yroper act of selection, by which it is separated from the other. 
b. 425. 


10. Same ; when claimant not injured by verdict.—Where, in ejectment 


for one hundred and sixty acres of land, lying in two sections, 
eighty in each, and both contiguous, the plaintiff claims under a 
mortgage execu'ted by the defendant, a married man, in February, 
1873, without the signature and assent of his wife, to secure a 
debt then contracted, and the defense is, that, the whole tract 
being exempt to the defendant as a homestead, the mortgage is 
void, and the defendant refuses to select a smaller quantity as his 
homestca'l exemption, he can not complain of the verdict of the 
jury allowing him, as exempt, the eighty acres on which are his 
dwelling and appurtenances, the question having been fairly sub- 
mitted to the jury as to what particular eighty acres were occupied 
by him as a homestead. Jb. 425. 


11. Right of homestead exemption ; how determined.—The right to a home- 


stead exemption must be determined by the facts existing at the 
time the lien under process attaches; and hence, if the debtor 
be a non-resident at that time, his subsequent removal to the 
State does not entitle him to a homestead exemption as against 
such lien. Murphy v. Hunt, Miller & Co., 438. 


12. Right of homestead exemption ; when lost.—A debtor loses his right 


of exemption of his homestead from levy and sale under process, 
by leaving and quitting the premises, and placing a tenant in pos- 
session, without having filed his written declaration and claim for 
record in the office of the judge of probate, in accordance with the 
requirements of section 2843 of the Code of 1876. Jb. 438. 


13. Same.—The mere lodying of his claim, in such case, with the sheriff 


after the levy of process, under the provisions of section 2834 of 
the Code of 1876, will not entitle him to an exemption of the 
remises from levy and sale under the process. Jb. 438. 


14. Mortgage of homestead ; jurisdiction of court of equity.—A court of 


equity will assume jurisdiction to refurm a mortgage of a home- 
stead belonging to a married man, and executed and acknowledged 
by him and his wife in strict conformity with the statute, by cor- 
recting the description of the conveyed premises, where the 
premises are described in the mortgage as containing a_ stated 
- number of acres, and including the family residence, stables and 
other improvements, and the desired reformation does not seek to 
increase the quantity of the lands conveyed, or to locate them in 
a different section, but merely to correct an admitted error in the 
designation of the subdivisions of the same section. Gardner & 
Gates v. Moore, 394. 


15. Homestead to widow and minor children; by whom return made under 





§ 2841, of Code.—The duty of making the report or return of home- 
stead or other exemption claimed by the widow or guardian of 
minor children, etc., as provided by section 2841 of the Code of 
1876, when the claim or selection has been made without the in- 
tervention of commissioners, rests on the personal representative, 
although the statute is silent as to the person by whom the report 
or return should be made. Jarrell, Ex’r, v. Payne, 577. 

. Same; when selection necessary.—Although there is no express direc- 
tion or provision in the statute for selecting the homestead by or 
for the widow or minor children of a decedent, when the — 
resided thereon at the time of the decedent’s death, yet, such 
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selection must be made, when the tract consists of more acres, or 
is of greater value than can be claimed as exempt. Jb. 577. 

17. Same ; when selection necessary.—But when, as in this case, the 
whole tract does not exceed the quantity and value the law ex- 
empts in favor of the widow or minor children, no selection is 
necessary ; but all that is required in such case is, that the claim 
should be asserted or made known before the personal representa- 
tive acquires dominion over it for the purposes of administration, 
or some creditor procures its sale for the payment of debts. Jb. 
577. 

18. Same; should be reported under § 2841 of the Code, though not laid off 
by commissioners.—Under section 2841 of the Code of 1876, the 
homestead or other exemption in favor of the widow or minor 
children should be reported to the probate court, within sixty days 
after it is claimed, although commissioners were not appointed to 
7 itoff. (Farley v. Riordon, 72 Ala. 128, on this point, qualified.) 

». O77. 

19. Allotment of homestead to widow and children of decedent under § 
2061 Rev. Code ; when fatally defective.-—Proceedings had in the 
probate court for the allotment of a homestead to the widow and 
children of a decedent, under subdivision 6 of section 2061 of 
Revised Code, authorizing the appointment of three appraisers to 
lay off and set apart five hundred dollars worth of lok etce, are 
fatally incomplete, when it is not shown by the record that any 
report was made by the appraisers, or, if made, was ever, in any 
form. judicially passed on by thecourt. Turnipseed v. Fitzpatrick, 
297. 

20. Contest of exemption; right of amendment; mandamus.—A plaintiff 
in attachment having contested a claim of exemption made by the 
defendant to personal property levied on, and the defendant not 
executing a bond under sections 2836 and 2942 of the Code, on the 
plaintiff executing bond, approved by the sheriff, the property 
was delivered to him, and by him placed in the hands of his at- 
torneys, who still hold it, or its proceeds. The bond having been 
quashed on motion of defendant, based on the ground that it was 
defective, the plaintiff moved for leave to file a new and sufficient 
bond. The court overruled this motion, and ordered that the de- 
fendant be allowed five days in which to give bond and take pos- 
session of the property, and, on his failure to do so, that the 
plaintiff be allowed five days within which to give bond; and that 
the plaintiff’s attorneys pay and turn over to the clerk of the court 
the money and property in their hands, to abide the further orders 
of the court, to be made in the premises. Held, 

(a) That the defendant, in his motion to quash plaintiff’s bond, 
having failed to assign as a ground therefor, that he had not been 
allowed, in the first instance, the five days allowed by statute in 
which to give bond and take possession of the property, the pre- 
sumption is, under the facts in the case, that the time was allowed 
him, and that he failed to give the bond. 
(b) That the court should have allowed the plaintiff to give a new 
and sufficient bond; and that it erred in allowing defendant five 
days in which to give bond, and in ordering the plaintiff’s attor- 
neys to pay and turn over to the clerk the money and property in 
their hands. 
(ce) Mandamus ordered by this court, commanding the primany 
court to vacate and set aside the order made by it, and to make an 
order allowing the plaintiff to file an amended bond under sections 
_ 2836 and 2948 of the Code of 1876. Ex parte Haralson & Co., 543. 

21. Exemption of personal property when debtor owns less than $1000 - 

worth; no selection required.—While the law casts upon a debtor 
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owning personal property exceeding one thousand dollars in value, 
the duty of selecting that which he will retain as exempt from 
levy and sale under legal process for the payment of debts, if he 
has not personal property exceeding in value one thousand dollars, 
a selection is unnecessary, the law, without the doing of any act 
on his part, intervening and attaching the right of exemption as 
absolutely and unconditionally as if the particular property was 
specially designated and declared exempt. Alley v. Daniel, 403. 

22. Same; sale of can not be impeached as fraudulent.—A sale or other 
disposition of property which is by law exempt from the payment 
of debts, can not be impeached by creditors as fraudulent; and 
hence, where a debtor, whose personal property is of less value 
than one thousand dollars, makes a sale of all of it, the sale can 
not be impeached for fraud, although it was made for the purpose 
of hindering, delaying and defrauding his creditors. Jb. 403. 

23. Right to an exemption of personal property; when not waived.—While 
an exemption of property from levy and sale for the payment of 
debts is a personal privilege, which the debtor may waive, or may 
lose by the failure to claim it before a sale under legal process, of 
which he is informed, the right is not waived or lost by a mere 
faiture to make or file a claim or declaration of claim before there 
is a levy of the process. Jb. 403. 

24. Same; failure to levy on exempt property.—While the statute does 
not make it the absolute on imperative duty of a sheriff to levy 
upon exempt property, where the debtor has failed to file his 
declaration ied claim in the office of the probate judge, it is the 
safer policy for him to make the leyy, thereby enabling the cred- 
itor to contest the claim of exemption under the provisions of the 
statute, as, on his failure or refusal to levy upon such property, 
when shown to have been in the debtor’s possession, he assumes 
the burden of proving that it was in fact exempt. Abbott, Down- 
ing & Co. v. Gillespy, 180, 

25. Action against sheriff for failure to make money on execution; belief 
as to exemption no defense.—It is no defense to an action against a 
sheriff for failing to make the money on execution, that he de- 
clined to levy on property in the possession of the execution 
debtor, because he honestly believed that it was exempt; and 
hence, evidence of that fact is inadmissible for him. Jb. 180. 

Same; when claim of exemption admissible for eg Ae such ac- 
tion, a claim of exemption, properly verified and filed in office of 
probate judge after the issue of the execution, but before any levy 
is made, by the defendant in execution, covering all the er 
found in his possession, is competent evidence for the defendant ; 
as such claim is made by_statute prima facie evidence of its cor- 
rectness as against the debtor’s creditors. Jb. 180. 

27. Homestead to widow; negligence of personal representative to report; 
liability for.—The failure of personal representative to make a 
report of homestead of widow and minor children to the probate 
court, as required by the statute, fixes on him a prima facie 
liability for negligence, and casts on him the burden of exculpa- 
tion; and the measure of his liability, the estate having been de- 
clared insolvent, is the injury resulting to the creditors of the 
estate from such failure. Jarrell, Ex’r, v. Payne, 577. 

28. Same; when personal representative not liable jor rents of homestead. 
In such case, the personal representative fully exonerates himself 
from liability, by showing that the homestead did not exceed, in 
quantity, eighty acres, or, in value, one thousand dollars, and that 
it had been occupied, since the decedent’s death, by the widow 
under an asserted claim of homestead on behalf of herself and 
minor child, to which he had assented; and hence, on proof of 
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. these facts on final settlement made by him after declaration of 
insolvency, he is not chargeable with the rent of the homestead. 


' Ib. 577. 


See ArracuMENT Bonp, 11. 


FORCIBLE ENTRY AND DETAINER. See Esectment, 1. 





FORFEITURE. See Contracts, 3; Corporations. 


FORGERY. See Criminar Law, 1-4. 
FRAUD. 


1. leknowledgment of conveyance of land; its effect, when in form pre- 
scribed by the statute-—When a mortgage or other conveyance of 
land-is duly acknowledged before a proper officer, and the requisite 
certificate of acknowledgment is affixed in the form prescribed by 
the statute, this constitutes such cogent proof of free agency and 
absence of restrain, as to be perfectly conclusive, unless rebutted 
by clear proof of fraud or imposition practiced on the grantor, in 

‘ which the officer or grantee participated. Downing v. Blair, 216. 


See FraupDLENT CoNVEYANCES; INFANTS, 2, 3. 
FRAUDS, STATUTE OF. 


1. Tenant holding over after expiration of term; effect of —When a ten- 
ant for years holds over after the expiration of his term, the law, 
in the absence of evidence to the contrary, will imply an agree- 
ment to continue the lease for another year upon the same terms 
and conditions; but such implication is destroyed, if a new con- 
tract, essentially different in its terms and conditions, is made, 
and the inference is fair that it was intended to displace the old 
one, although it is void under the statute of frauds. Singer Manf’g 
Co. v. Sayre, 270. 

. Same; effect of payment of rent.—If, however, the tenant continues 
to hold during the year, and pays his rent, which is materially re- 
duced by the new contract, the payment and acceptance of the 
rent operate a full recognition of the relation of landlord and 
tenant as it formerly existed, and subject the tenant to all the 
covenants contained in the original lease, so far as they are appli- 
‘able to the new order or condition of things. Jb. 270. 

3. When note or bond given for land not void under.—A plea of the 
statute of frauds (Code, 1876, § 2121, subd. 5) is not available to a 
defendant sued on a bond or note, given for the purchase-money 
of land, in which the consideration is expressed as all the vendor’s 
‘title or claim to property bought of W. R. L. and J. J. G., and 
known as the Gentle property,’’ although the note or bond was 
the only writing executed in reference to the sale of the land. 
Smith v. Freeman & Bynum, 285. 

. When promise to answer for debt of another not within.—A promise 
to pay the debt of another is not within the statute of frauds, 
where the promisor is interested in property on which the creditor 
has a lien er the payment of the debt, and, in consideration of the 
promise, the lien is relinquished, and its relinquishment enures to 
the promisor’s benefit. Westmoreland v. Porter, 452. 

5. Forbearance to enforce debt not sufficient to take promise out of its in- 

fluence.—The mere forbearance by a creditor to enforce his debt, 
while a sufficient consideration to support a guaranty of the debt 
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by another, is not sufficient to take the guaranty out of the influ- 
ence of the statute of frauds. Jb. 452. 

6. Same.—Hence, an agreement in writing by which a merchant, hay- 
ing a lien on a crop grown on rented land for advances, subordinate 
to an unsatisfied lien for rent, acknowledges himself the tenant’s 
surety for the rent, in consideration of a forbearance by the land- 
lord to enforce his lien, which is not expressed, is void under the 
statute. Ib. 452. 

7. Same; when agreement not within.—If, however, a part of the con- 
sideration of such agreement was a release by the landlord of a 
portion of the rent, and such release enured to the surety’s benefit, 
this would take the agreement out of the influence of the statute, 
although not expressed in the writing. Jb. 452. 





See Estopre., 7. 
FRAUDULENT CONVEYANCES. 


1. Intervention of court of equity in aid of creditors.—At common law, 
independent of statute, a court of equity would intervene in aid of 
a creditor who had obtained judgment and execution at law, to re- 
move fraudulent transfers or conveyances of property upon which 
the judgment or execution operated a lien; and also, on a return 
of execution “‘no property found,’’ to reach and subject assets 
not subject to execution at law. Mathews v. Mobile Mutual Ins. 
Co., 85. : 

2. Effect of filing bill on priority of liens.—Where a of the 
suit is to reach equitable assets, the filing of the bill, being in the 
nature of an equitable levy, creates a lien on the assets sought to 
be subjected, which is prior to, and prevails against the demands 
of creditors subsequently coming in, though they are senior judg- 
ment creditors, and, at law, may have a prior right to satisfac- 
tion from legal assets; but where the aid of the court is sought to 
subject property on which there is an execution lien, the filing of 
the bill, not being the creation of a new or other lien, but, like a 
levy, merely individualizing and rendering the general lien of the 
execution specific as to the particular property sought to be sub- 
jected, dues not disturb the priority of liens theretofore existing on 
the property. Jb. 85. 

3. Filing bill does not displace lien of judgment creditor under execution. 
A simple contract creditor, proceeding under the statute in a court 
of equity to have vacated and set aside fraudulent conveyances or 
transfers of property subject to execution at law, does not thereby 
acquire a preference over a judgment creditor who has a prior lien 
under an execution duly issued, and in the hands of the sheriff at 
the time of the filing of the bill. Jb. 85. 

4. Voluntary conveyance ; when infected with actual fraud, may be at- 
tacked by creditors, existing or subsequent.—A voluntary conveyance 
is valid and operative as to subsequent creditors, if it be not shown 
that there was mala fides or fraud in fact in the transaction; but, 
if actual fraud is shown, whether directed against existing or sub- 
sequent creditors, either class can successfully impeach and defeat 
it, so far as it affects the right to satisfaction of their debts. 
Seals v. Robinson & Co., 363. 

5. Same ; proof of (at a voluntary conveyance is attacked 
for actual fraud by a subsequent creditor of the grantor, the general 
rule applies, that fraud will not be presumed, but must be proved ; 
and the burden of its proof is on the complainant; but the rule 
does not require that the fraud must be proved by direct and posi- 
tive evidence; it may be shown by circumstances leading to a 
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rational, well founded conviction of its existence. Ib. 363. 
6. Voluntary conveyance by husband to wife ; badges of fraud on attack 
by subsequent creditor.—When a voluntary conveyance, executed 
by the husband to his wife, is attacked for actual fraud, the extent 
and value of the property conveyed, its kind and @haracter, are 
all facts to be considered in determining whether the transaction 
is infected with a covinous intent; and the fact that by the deed 
the husband strips himself of all visible, tangible property sub- 
ject toexecution at law, retaining only choses in action of uncertain, 
doubtful value, while not in itself conclusive, but, it may be, weak 
and inconclusive evidence of fraud, will awaken suspicion, and 
add strength to other circumstances which may also be, in them- 
selves, insufficient to establish a fraudulent intent. Jb. 363. 

7. Same ; intent of donor must prevail on attack for actual fraud.—In 
such case, the wife being a mere volunteer, and having no equity 
which will protect her against the rights of creditors, it is not her 

‘ intent in accepting the conveyance, but the intent of the husband 
in executing it, which is material; his fraud being visited upon 
her, though she may be doli incapaz, or her intentions may be fair 
and honest. Jb. 363. 

8. Same ; attempt to create a statutory estate in wife a badge of fraud.—A 
provision in such conveyance, that the wife shall hold the property 
conveyed ‘‘as her separate property under the statutes of the 
State governing the estates of married women,”’ although it may 
not be valid as a limitation upon the estate conveyed, creating in 
her a statutory estate, is indicative of an intention on his part to 
do so, and thereby vest in himself, under the statute, the property 
conveyed, as husband and trustee for his wife, entitling him to the 
rents and profits so long as he continues in that relation, freed 
from liability for his debts; and hence, on an attack of the con- 
veyance for actual fraud by a subsequent creditor, it is a material 
fact, tending to show a covinous intent on the part of the husband 
in the execution of the conveyance. Jb. 368. 

9. Same ; failure to record as evidence of fraud.—While the omission 
to have such conveyance recorded for six months after its execu- 
tion, the husband remaining in possession, claiming ownership of 
the property, and vouching the ownership as entitling him to credit, 
and upon the faith of it obtaining credit, is but a fact or cireum- 
stance indicative of fraud, and is open to explanation, which, if 
just and reasonable, would neutralize all unfavorable inferences 
that might be drawn from it, yet ignorance, on the part of the wife, 
of the necessity for registration, is ignorance of the law, which can 
not be accepted as explanatory of the omission, especially when 
she knew that her husband, after the execution of the conveyance, 
and before its registration, embarked in a new mercantile enter- 
prise, contracting debts to a lage amount. Jb. 363. 

10. Same ; badges of fraud ; when will authorize impeachment by subse- 
quent creditor.—The omission to register such conveyance, the 
want of notoriety of its existence, the magnitude of the property 
conveyed, when compared with the value of that which was re- 
taeed, the attempted reservation of a specific benefit to the donor, 
which he could hold free from liability for debts, his engagement 
in business very soon after the execution of the conveyance, ob- 
taining a false credit because of his possession, and of representa- 
tions of ownership of the property conveyed, to which the donee 
by her supineness,, at least, contributed, are all badges of fraud, 
indicative that the donor’s intent was the hinderance, delay and 
fraud of creditors, which will authorize a subsequent creditor of 
the grantor to successfully attack the conveyance, whether the 
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fraudulent intent was directed against existing or subsequent 
creditors. Jb. 363. 

11. Mortgage on stock of merchandise ; when fraudulent as against unse- 
cured ¢reditors.—An insolvent debtor mortgaged his stock of mer- 
chandise, worth about $6,000, some of which was of a perishable 
nature, to secure a debt of $3,000; the mortgagee not knowing 
that the debtor was insolvent, but knowing that he was financially 
embarrassed ; and it not appearing that the debtor owned any 
other property liable to the satisfaction of his debts. In the mort- 
gage the express power to sell the merchandise, or any of it, is not 
retained by the mortgagor, but the merchandise is left in his pos- 
session, and, by implication, it is clear that it was the intention of 
the parties that he should remain in possession until the law-day, 
which was ninety days from the date of execution. Held, 

(a) That it is a necessary conclusion that a power of sale was im- 
pliedly retained by the mortgagor, which was as much a part of 
the contract as if expressed. 
(b) That the mortgage, operating, in the most effectual manner, to 
shield the property from the attack of the unsecured creditors, for 
the joint benefit of the mortgagor and mortgagee, inevitably tended 
to hinder and delay such creditors, and, as against them, it was, 
therefore, fraudulent and void. 
(ec) That the mortgage, impliedly enabling, as it did, the debtor to 
sell at his option, and appropriate the proceeds of sale to his own 
use, is, in effect, a conveyance ‘‘ made in trust for the use of the 
rson making the same,’’ within the meaning of the statute, and 
is, for this reason, void as against the unsecured creditors. Bene- 
dict, Hall & Co., v. Renfro Bros., 121. 

12. Same ; when mortgagor in possession sells as agent of mortgagee ; 
effect of. —The court adds: ‘‘ We are not to be understood as inti- 
mating in this opinion, that a mortgage of merchandise would be 
rendered conclusively invalid, where the mortgagor is, in good 
faith, left in possession of the goods, with power to sell for the ex- 
clusive use of the mortgagee, holding the proceeds of sale for his 
benefit. In such case, he may well be deemed the mere agent of 
the mortgagee, acting for him and in his behalf. Jb. 121. 

13. Sale of property by debtor ; what necessary to render fraudulent.—To 
render a sale of property by a debtor fraudulent as against credi- 
tors, it must be shown that the transaction was infected with a 
fraudulent intent on the part of the debtor, and that in such intent 
the purchaser participated. Shealy & Finn v. Edwards, 411. 

14. Same ; evidence of fraudulent intent.—The fraudulent intent of the 
debtor may be shown by his conduct and declarations, so imme- 
diately connected with the transaction as to throw light upon it, or 
illustrate its nature, but such conduct and declarations are inad- 
missible against a purchaser for value, unless they are so intimate- 
ly related to the principal fact, which is assailed as fraudulent, as 
to constitute a part of the res gest, or were brought to his knowl- 
edge prior to the purchase. Jb. 411. 

15. Same ; proof of purchaser’s participation in fraudulent intent.—The 
participation of the purchaser in the fraud may be shown by proof 
of such fact or facts as are sufficient to charge him with notice of 
the debtor’s fraudulent intent; and for this purpose, knowledge on 
his part of facts which, however general in their nature, are suffi- 
cient to put him on inquiry, by reasonably exciting in his mind a 
just suspicion as to the honesty or bona fides of the transaction, is 
sufficient. Jb. 411. 

16. Same.—Transfers by the debtor to his father and sister of promissory 
notes given by the purchaser for a stock of s sold on a credit, 
made several days after the sale, without the purchaser’s knowl- 
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edge, are not admissible as evidence against him on the issue of 
fraud vel non in the sale of the goods. Jb. 411. 

17. Badge of fraud; burden of proof, when not shifted.—It can not be 
asserted, as a general rule, that every badge of fraud, casting sus- 
picion on the good faith of a transaction, shifts the burden of proof 
upon the party claiming under it, so as to require him to explain 
it; and that, in the absence of explanation, such transaction is to 
be necessarily pronounced fraudulent. Shealy & Finn v. Ed- 
wards, 411. 

18. Right of debtor to prefer creditors.—A debtor is not forbidden by law 
to make an honest preference of creditors in the payment of his 
debts, provided he does so without any intent to haedee or delay 
his other creditors. Jb. 411, 

19. Sale; when not vitiated for fraud.—Where a sale by a debtor is en- 
tirely free from all imputation of fraudulent intent, it is not suf- 
ficient to vitiate it, that its natural result was to hinder, delay or 
defraud his creditors. Jb. 411. 

20. Sale fraudulent as to creditors, valid inter partes.—A sale of propert 
by a failing or insolvent debtor, though consummated with a fraud- 
ulent intent, is valid as between the parties; and is invalid only 
as to complaining creditors whose legal rights have been thereby 
prejudiced. Jb. 411. . 

21. Badges of fraud; when charge in reference to, invades province of the 
jury.—A charge asserting that designated badges of fraud, when 
taken together, raise a “‘ violent presumption ’”’ of a secret trust in 
favor of a debtor who has made a conveyance of his property, in- 
hw the province of the jury, and is, for that reason, erroneous. 

>. 411, 

. Fraudulent conveyance ; when fraudulent intent must be participated 
in by grantee.—To render fraudulent and void, as against the 
grantor’s creditors, a deed to lands executed by a husband to his 
wife in consideration of a large debt which he owed her, and 
which constituted a part of her statutory separate estate, it is not 
sufficient that the husband’s intent, in executing the deed, was to 
hinder, delay or defraud his creditors ; but it must also clearly ap- 
pear that the wife participated in such fraudulent intent. Kiser & 
Co. v. Gamble, 386. » 

23. Sale of personal property exempted from sale, etc., can not be im- 
poate as fraudulent.—A cate or other disposition of property 
which is by law exempt from the payment of debts, can not be 
impeached by creditors as fraudulent; and hence, where a debtor, 
whose personal property is of less value than one thousand dol- 
lars, makes a aft of all of it, the sale can not be impeached for 
fraud, although it was made for the purpose of hindering, delaying 
and defrauding his creditors. Alley v. Daniel, 403. 


22 


GAMING. See Criinar Law, 5-8. 


GARNISHMENT. 


1. What debts may be subjected by.—The established rule is, that, in 
the absence of fraud, only such demands can be subjected by pro- 
cess of garnishment as the defendant, in his own name, could 
recover from the garnishee in an action of debt, or indebitatus 
assumpsit. Avery & Son v. Lockhard, 530. 


See CHANCERY, 34. 


GUARDIAN AND WARD. See Cuancery, 10-17; Inrants, 2, 3. 
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HABEAS CORPUS. 


1. Irregularity of commitment no ground for.—On habeas corpus, it is 
no ground for the discharge of a prisoner committed by a magis- 
trate for a criminal offense, that the commitment is irregular. Ex 
parte McGlawn, 38. 

2. Commitment prima facie cause for detention.—On habeas corpus, a 
commitment by a magistrate raises a prima facie cause for deten- 
tion, and when unrebutted by testimony, the prisoner should not 
be released. Jb. 38. 

3. Murder; effect of failure to find degree of. —In murder, the failure of 
the jury to find the degree of the homicide, while it presents a 
reversible error on appeal, will, on habeas corpus, support a judg- 
ment of conviction. Ex parte Dover, 40. . 


See PARENT AND CHILD. 


HARD LABOR. See Criunat Law, 4; Contracts, 1, 2. 
HOMICIDE. See Criurat Law, 10, 11, 13, 15-23. 
HUSBAND AND WIFE. 


1. When decree in favor of the wife erroneous.—The husband, as the 
wife’s trustee under the statute, is authorized to receive her dis- 
tributive share in a decedent’s estate; and hence, the husband 
being administrator of an estate of which the wife is one of the 
distributees, a decree against him and his sureties, on a settlement 
in a court of equity, is erroneous. May, Adm’r, v. Green, 162. 

. Married woman relieved of disabilities of coverture; capacity to make 

lease of lands.—A married woman who has been relieved of the 

disabilities of coverture under the statute (Code, 1876, § 2731), has 
the capacity, in conjunction with her husband, to make a valid 
lease of lands belonging to her, as her statutory estate, for a term 

of years. Warren v. Wagner, 188. 

. Same ; when may sue alone ‘e rent of lands.—Where a married 
woman who has been relieved of the disabilities of coverture under 
the statute (Code, 1876, § 2731), executed, in conjunction with her 
husband, a lease of lands belonging to her as her statutory estate, 
for a term of ye and, by ‘the terms of the lease, the rent was 
made payable to her, she may sue alone for the recovery of the 
rent. Jb. 188. 

4. Eviction of tenant; proof of consent or authority of the wife, when 
effected by husband.—When the act of the husband is relied on as 
an eviction of the wife’s tenant, his agency, or her assent to his 
act may be proved by circumstantial evidence, and may be in- 
ferred from his employment in the transaction of her business, 
her acquiescence in his former acts in reference to the leasing of 
the premises, their relationship, and the nature and character of 
the act imputed to him; the inference, however, in such case, is 
one of fact, to be drawn by the jury, and not one of law, Jb. 188. 

. Settlement of decedent’s estate ; when decree for wife’s interest must 
be in favor of husband and wife.—A testator, dying in 1840, devised 
lands to his wife for life, with remainder to designated children, 
one of whom was a daughter who married in 1846. The widow 
died in 1874, and, after. her death, the lands were sold under the 
will by the personal representative. Held, on final settlement, 
(a) That the daughter’s interest in the devised lands accrued on 
the death of the testator, but her right of enjoyment did not arise 
until the death of the widow. 

(b) That while the husband’s marital rights attached on his mar- 
riage, the ownership of the fund resulting from the sale did not 
vest in him, he not having reduced it to possession. 


to 


oe] 


on 

















INDEX. 677 


HUSBAND AND WIFE—Continued. 


(c) That a decree on final settlement for the daughter’s distributive 
interest in the fund should be in the name of herself and husband, 
and not in her name alone. Moody, Adm’r, v. Hemphill, 268. 

6. Relief of married woman from disabilities of coverture; what essential 
to.—Under the statute authorizing chancery courts to relieve mar- 
ried women of the disabilities of coverture, approved April 15, 
1873, an indispensable element of jurisdiction is the petition of 
the wife, declaring her wish to become a feme sole, so far as the 
statute authorizes the court so to decree and declare her; and 
while this element of jurisdiction must affirmatively appear on the 
face of the proceedings, or they will be coram non judice, it is not 
essential that the words of the statute should be strictly pursued, 
or that any particular words or phrases should be employed; a 
statement or affirmation in any terms, clearly importing her desire 
to avail herself of the statute, being sufficient. King v. Bolling, 
306. 

7. Same.—lIf the petition, in such case, admits equally of two con- 
structions, on collateral attack, that construction must be adopted, 
ey will support, rather than that which will nullify the decree. 

». 306, 

8. Same; when decree valid.—Where the wife’s petition avers her resi- 
dence and coverture, her husband’s name and citizenship, and 
her ownership of property, real and personal, and ‘‘ asks and 
prays”’ that she “‘be declared a teoe-dular under the laws of 
Alabama, with the right to buy and sell, hold and convey real or 
personal property, to sue and be sued as feme sole, as provided by”’ 
the act approved April 15th, 1873, which is referred to by caption 
and date of approval, this is a substantial compliance with said 
act, and, on collateral attack, is sufficient to uphold a decree re- 
lieving her of the disabilities of coverture to the extent author- 
ized thereby. Jb. 306. 

9. Same; when consent of the husband sufficient. —The term free-dealer 
used in the written consent of the husband accompanying such 
petition, must be accepted in the same sense in which it is used in 
the petition ; and so accepting it, it is the consent required by the 
statute. Jb. 306. 

10. Mortgage of wife’s statutory separate estate void.—A mortgage, pur- 
yorting to be executed by a married woman alone, and to conve 
~_ belonging to her as her statutory separate estate, is void, 
because of her want of capacity to execute it, and because the 
husband does not join in its execution. Falk v. Hecht, 293. 

ll. Relief of married woman from disabilities of coverture; statute strictly 
construed.—The statute conferring on the chancellors of this State 
power to relieve married women of the disabilities of coverture 
(Code, 1876, §§ 2731-2), is the delegation of power which is in its 
nature, not strictly judicial, but is a part of the general preroga- 
tive power of the General Assembly to define or change the legal 
status of citizens, upon whom the general law had imposed special 
disabilities ; and, like all other statutory powers, it must be exer- 
cised in the mode, and for the purposes the statute appoints and 
declares. Ib. 293. 

12. Same; what essemtial to validity of decree.—The mode appointed by 
the statute for calling such power or jurisdiction into exercise, is 
by a petition, or an application in the nature of a petition, filed b 
the wife through her next friend, and disclosing the facts whic 
authorize the court to proceed to the rendition of the decree; and 
if the wife be not the actor, or if she is the actor, and the petition 
does not disclose the facts upon which the court is authorized to 
proceed to the rendition of the decree, all subsequent proceedings 
are coram non judice, and invalid. Jb. 293. 
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13. Same; when petition insufficient.—Under the statute, the chancellor 


has no jurisdiction to conter on a married woman the capacity to 
engage in business, to become a sole trader, or to mortgage lands, 
solely and separately; and hence, a petition filed by a married 
woman, which, after averring the citizenship of herself and hus- 
band, her ownership of lands described, as her statutory separate 
estate, that she desires to invest her means in the purchase of a 
stock of goods and groceries, and that unless she can mortgage 
her lands she can not make the investment, prays that the chan- 
cellor will render a decree, ‘‘ declaring her a meg ts a relieving 
her of the disabilities of coverture as to her said statutory separate 
estate, so far as to invest her with the right to mortgage the same, 
to enable her to invest her means in purchasing a stock of goods 
and groceries,’’ does not conform to the requirements of the 
statute; and a decree rendered thereon, though following the 
words of the statute, is unauthorized and void. Jb. 293. 


14. Same; when decree void.—A decree relieving a married woman of 


the disabilities of coverture, based on a petition which fails to 
aver that she owned any separate estate, is coram non judice and 
void. Voltz v. Voltz, 555. 


15. Conveyance by married woman of lands, her statutory estate; when 


passes legal title-—A deed of bargain and sale, absolute on its face, 
executec ty husband and wife as required by the statute, reciting 
a moneyed consideration, and purporting to convey lands, the 
statutory ——— estate of the wife, in the absence of fraud in the 
execution of the deed, passes the legal title, and will defeat an ac- 
tion of ejectment by the wife against the vendee, although a _por- 
tion of the purchase-money may have been paid in the debt of the 
husband. Snyder v. Glover, 379. 


16. Same; when part of consideration the debt of the husband, wife's 


remedy.—For that part of the consideration of the deed, in such 
case, Which was paid in the debt of the husband, a suit at law 
could probably be maintained, and a bill in equity would also 
probably lie. Jb. 379. 


17. Chattel purchased by husband with wife’s money; when title vests in 


her.—Where the husband purchases personal property with 
moneys, the proceeds of.the sale of lands belonging to the wife’s 
statutory separate estate, the property thus purchased also be- 
comes the wife’s statutory separate estate, and for its recovery, 
she may maintain a claim suit under the statute against an at- 
taching creditor of ‘the husband. Kennon & Bro. v. Dibble, 351. 


18. Claim suit by wife for crops grown on lands, her statutory estate; 


when she may maintain.—A claim suit under the statute may also 
be maintained by the wife against an attaching creditor of the 
husband, for the recovery of crops grown on lands belonging to 
her statutory separate estate. Jb. 351. 


19. Chattel purchased by husband with money borrowed on pledge of 


20. Chattel taken in exchange for another, the statutory estate of the ~~ 


wife’s property; when title does not vest in her.—A horse purchased 
by the husband with money borrowed by him on the pledge of 
chattels belonging to the wife’s statutory separate estate, becomes 
the property of the husband, and for its recovery the wife can not 
maintain aclaim suit under the statute, although the debt was 
paid and the pledge redeemed with money also belonging to the 
corpus of her statutory separate estate. Jb. 351. 

title to.—A parol exchange of an article of personal property, be- 
longing to the wife’s statutory separate estate, for other personal 
property, does not divest her title in the former, nor vest in her 
the title to the latter. (Evans v. English, 61 Ala. 416, and Pollak 
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v. Graves, 72 Ala. 347, reaffirmed, and declared to have become 
rules of property.) Jb. 351. 

21. When deed by married woman void.—A deed by a married woman, 

gas ey to convey lands, her statutory estate, in which her 

oad »and does not join, is a nullity. — Watson v. Martin, Adm’r, 506. 

22. Conveyance by husband to wife; effect of at common law.—At com- 
mon law, the husband could not convey to his wife a legal title to 
any property. Such a conveyance, if executed and free from fraud, 
would, however, be upheld and protected in equity. Gluck v Cox, 310. 

23. When equitable not changed into leg@ title-—Bringing personal prop- 
erty to which a married woman has only an equitable title, from 
Mississippi, where she acquired such title, into this State, does 
not change the status of the title. Jb. 310. 

24. Same.—The fact that one species of personal property to which a 
married woman had an equitable title, is changed into another, 
does not convert the equitable into a legal title. Jb. 310. 

25. Equity of wife in lands purchased by the husband with her money; 

when inferior to execution lien of judgment creditor.—~ Where the 

husband invests money belonging to his wife, as her statutory 
separate estate, in lands, and takes the title in his own name, the 
equity of the wife to charge the lands with the moneys so invested 
is inferior and subordinate to the lien of a judgment creditor of the 
husband under an execution issued on the judgment, when, at the 
time the lien was acquired, the creditor had no notice, actual or 

constructive, of the wife’s equity. Banks v. Thompson, 531, 

‘onveyance by husband to wife; title conveyed equitable; claim suit. 

A conveyance of personal property by a husband directly to his 

wife does not pass the legal title, but an equitable title merely, 

which, though coupled with possession, will not support a statu- 
tory claim suit in her name for the property, as against an attach- 

ing creditor of the husband. Meyer & Co. v. Sulzbacher, 423. 

27. Same; claim suit for recovery of property thereby conveyed; in whose 
name instituted.—In such case, the husband, as trustee for his wife, 
should interpose the claim; and if he refuses, she can then assert 
her claim in a court of equity. Jb. 423. 

28. Conveyance by husband to wife; estate created by.—As a direct gift or 
conveyance by the husband to the wife is valid only in a court of 
equity, it is regarded as creating in the wife an equitable separate 
estate, although it does not contain words in exclusion of the hus- 
band’s marital rights ; and hence, the estate thereby created is not 
within the influence or operation of the statutes enabling the wife 
to take and hold property owned by her at the time of marriage, 
or by her subsequently acquired. Seals v. Robinson & Co., 363. 

20. When property purchased by husband, wife’s statutory estate.—A pur- 
chase of personal property by the husband, in the name of the 
wile, and for her Caseme: creates in her a statutory, and not an 
equitable separate estate, although the purchase-money is paid 

* from his own means, as a gratuity. Wortham v. Gurley, 356. 

30. When wife should sue alone.—An action of detinue for the recovery 
of personal property belonging to the corpus of the wife’s statu- 
tory separate estate, is properly brought in the name of the wife 
alone. Ib. 356. 

31. Detinue by wife to recover statutory estate; right of recovery not affected 
by removal from the State.—In detinue by a married woman to re- 
cover property belonging to the corpus of her statutory estate, her 
right of recovery is not affected by the fact that, at the time the 
suit was commenced, she and her husband had removed from 
and were non-residents of the State. 1b. 356. 


~ 


26. 


See Cuancery, 1-7; FravpuLent Conveyances, 6-10; Notice, 2. 
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INFANTS. 


1. Contract by; when can not be repydiated.—If a party, after attaining 


his majority, accepts the benefits of a contract executed by him 
during infancy, he can not afterwards repudiate its burdens. 
Price, Ex’rx, v. Carney, 546. P 


2. Contract by infant ; ratification of.—If an infant, on arriving at age, 


with a knowledge of all the facts, ratifies a contract for the pur- 
chase of lands made by him during infancy, in the absence of any 
relation of trust or confidence between him and the vendor, and of 
fraud practiced upon him#he will not afterwards be heard to com- 
plain; and if, after attaining his majority, with knowledge of all 
the facts, he deals with the property in a manner inconsistent with 
his right to rescind, or waits an unreasonable time before he 
asserts that right, this operates a constructive ratification, which 
will uphold the contract. Voltz v. Voltz, 555. 


3. Same; ratification of, as between guardian and ward.—But when the 


contract is between an infant and his guardian, the courts exercise 
a narrower scrutiny of the transaction, and exact fuller and clearer 
proof of fairness, before yielding their sanction thereto; and even 
after the relation of guardian and ward has terminated, all deal- 
ings in property between them are regarded with distrust and 
prima facie disapprobation, until, by lapse of time, the presump- 
tion of undue influence has been overcome. Jb. 555. 


See Cuancery, 10-17; Witness, 4-5. 


INJUNCTION. See Cuancery, 48-60, 91-93; Warers. 


INTEREST. 


1. Interest on damages for injury to stock.—A charge instructing the 


jury, in a case against a railroad company to recover damages for 

illing stock, that if they found the issues in favor of the plaintiff, 
they should ascertain the value of the stock killed, and return a 
verdict therefor, with interest thereon from the date of the loss to 
the time of the trial, is free from error. Ala. Great Sou. R. R. Co. 
v. McAlpine & Co. 113. 


2. Liability of administrator for.—An administrator who, without 


sufficient excuse, postpones making a final settlement and dis- 
tribution of the estate for an unreasonable period of time, is liable 
for interest on funds in his hands belonging to the estate, which he 
ought to have distributed, although he makes the exculpatory 
affidavit authorized by the statute (Code, 1876, § 2520). May, 
Adm’r, v. Green, 162. P 


See JupGMEnts AND Decrees, 2; Usury. 


JUDGMENTS AND DECREES. 


1. Conclusiveness of.—Judgments are conclusive of all facts or issues 


actually decided, or necessarily involved, but not of facts collater- 
ally involved. Watts v. Rice & Wilson, 289. 


2. Judgment on note given for purchase-money of land; evidence of the 


debt.— Where a judgment at law is obtained on a promissory note 
given for the purchase-money of land, in stating an account of the 
amount due, on a bill filed to enforce a vendor’s lien, interest 
should be computed on the judgment, and not on the note; the 
judgment being conclusive, as between the parties and their 
privies, that at the time of its rendition, the amount for which it 
was rendered was justly due from the defendant to the plaintiff. 
Prickett & Maddox v. Sibert, Adm’r, 315. 
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3. When res adjudicata.—On a motion under the statute by the 
plaintiff in ejectment for rents accruing after judgment, in a ’ 
case where the parties are tenants in common, the recovery in 

ejectment is a conclusive adjudication against the defendant, that 

he had ousted the plaintiff. Kirkland v. Trott, 321. 

When void.—A judgment rendered against a party after his death 

is a nullity. Meyer v. Hearst, 390. 

. As. to amendment of record nunc pro tune by entry of judgment, 
see Herring v. Cherry, Smith & Co., 376. 

6. When evidence of debt.—The recovery of a judgment founded on a 
debt is evidence of the existence of the debt only as against the 
defendant in the judgment, and those coming subsequently into 
privity with him ; as to strangers, the recovery establishes nothing. 
Barton v. Barton, 400. 


~ 


oa 


See Error AND AppEAL, 7, 8, 18, 19; Estropre., 1. 
JURISDICTION. See Cuancery; Court, Prospare. 


LANDLORD AND TENANT. 


1. Lien of landlord on tenant’s crop ; right of recovery against stranger 
receiving and disposing of crop ; application of payments.—During 
1879, G., who was engaged in merchandising, rented to 8S. for the 
year a plantation owned by him, and, as landlord, made advances 
to him, on which, at the end of the year, there was a small balance 
unpaid. On Ist January, 1880, V. became a part owner and tenant 
in common with G. in the piantation, and 8. renewed and con- 
tinued his lease for that year, and G. continued to advance to him 
until March of that year, when V. became a partner with him in 
merchandising, and, under the firm name of G. & Co., they con- 
tinued to advance to 8S. as their tenant; and the same relation was 
continued through the year 1881, and during that year some ad- 
vances were also made. At the time the partnership was formed 
between G. & V., the former transferred to the partnership the 
claim on 8. tor advances. In March, 1880, when the partnership 
was formed, the amount due from S. to G. for advances, includin 
the unpaid balance for 1879, amounted to $117; and, at the enc 
of 1880, the amount due for advances was $490, when S. made a 
payment reducing it to $216, which was, during 1881, increased by 
advances made during that year. In the spring of 181, 8S. made 
arrangements with L. & M., merchants, for advances, and gave 
them, as security, a crop-lien note and also a mortgage on the 
crop, Which were duly recorded ; and during that year, he obtained 
from them between $400 and $500 in advances; and in latter part 
of the year, they received nine bales of cotton grown on said plan- 
tation, sold it, and applied the proceeds to their claim against S. 
At the time L. & M. agreed to advance to S., they knew he was the 
tenant of V. & G., and when they received the cotton, they knew 
it had been grown on said plantation, and that G. & Co. claimed 
a lien on it for advances made as landlords. Held, in an action by 
G. & Co. against L. & M., 

(a) That plaintiffs were entitled to recover the amount of S.’s 
debt to them for the advances made to him, with interest thereon, 
not to exceed the amount L. & M. realized from the sale of the 
cotton received by them, with interest thereon. 

(b) Quxre—If any question arises as to the right to recover for the 
advances made before the partnership was formed between G. and 
V., must not that portion of the account be considered as paid 
and eliminated from the suit, under the principle declared in Lee 
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9. 


10. 


v. Tannenbaum, 62 Ala. 501 and, Lewis v. Dillard, 66 Ala. 1 ? 
Lake & Marshall v. Gaines & Co., 148. 


. Same ; nature of. —The statute giving to a landlord a lien on his 


tenant’s crop for advances is paramount to, and much more com- 

prehensive than the lien a stranger may contract for under the 

crop-lien law; the court declaring that it is ‘* very difficult to de- 

fine, as matter of law, what articles of commerce are beyond the 

_ of the very comprehensive words ”’ contained in the statute. 
b. 1438. 


. Lien of landlord when advances made by another at his instance and 


request ; operation of the statute-—By extending the lien of the 
landlord so as to cover advances made by others at his instance 
and request, it was not intended to confer upon him the power to 
appoint another to make advances to his tenant, thereby clothing 
such person with the lien declared by the statute; but merely to 
affurd him indemnity against any liability he might thereby as- 
sume for the tenant. Bell & Co. v"Hurst & Me Whorter, 44. 


. Same; when does not exist—Hence, if the advances are made by a 


third person with the understanding, either express or implied, 
that he is to look to the tenant, and not to the landlord, for pay- 
ment, although made at the instance of the landlord, and on his 
request, no liability resting on the landlord, there is no room for 
the operation of the statute, and the lien does not exist. J. 44. 


. Lien for advances; what necessary to its validity.—When the statu- 


tory lien for advances is asserted, not only must the terms of the 
‘‘written note or obligation’’ be in substantial compliance with the 
requirements of the statute, but all the articles advanced and for 
which the note is intended by the parties as a security, must be of 
the statutory class; and hence, the lien does not exist, when the 
note or obligation is founded, in part, on other considerations than 
the advances contemplated by the statute. Jb. 44. 


. Lien of landlord on crops grown on rented lands; when does not 


exist in favor of mortgagee of landlord.—A mortgagee, giving notice 
to the tenant of the mortgagor, that he claiu.s the rent falling due 
in the future, does not become, by virtue of the notice, entitled to 
the statutory lien on the crops grown on the rented premises for 
the payment of the rent; nor can he enforce the lien by attach- 
ment. Drakford v. Turk, 339. 

When tenant of mortgagor not tenant of mortgagee.—When a mort- 
gage on lands is executed prior to the renting of the premises by 
the mortgagor, and prior to the entry of the tenant, a mere notice 
by the mortgagee, that he claimed the rent, does not convert the 
tenant into the tenant of the mortgagee. Jb. 339. 


. Injunction against waste by tenant in possession; what necessary to 


relief.—While a court of equity has, and will fully exercise its pre- 
ventive jurisdiction, by injunction, to protect the reversion against 
waste by the tenant in possession, it will not interfere, unless it is 
shown that a positive misuse of the premises, or their conversion 
to uses unanthorized, is contemplated and reasonably apprehended. 
McDaniel v. Callan, 327. 

Same.—Hence, where, by the terms of the lease, the tenant is not 
only expressly authorized, but is required, as one of the con- 
siderations moving the landlord in its execution, to reduce to culti- 
vation during the term uncleared portions of the demised premises, 
a court of equity will not intervene by injunction to restrain him 
from cutting down timber on the lands, for the purpose authorized 
by the lease. Jb. 327. 

When a covenant in a lease runs with the land.—A reservation in a 
lease of lands which are largely, if not wholly uncleared and un- 
improved, to the lessee, of the right to the use and occupation, for 
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a designated period, of such parts of the premises as he may re- 
duce to cultivation, or clear p aw a the term, like a covenant for 
quiet enjoyment, or a covenant to cultivate the land ina particular 
manner, or a covenant for the renewal of the lease, runs with the 
land, and is binding upon the assignee of the reversion. Jb. 327. 

11. Lease; special provision for its termination construed.—U nder a stip- 
ulation in such lease that, in the event of a sale of the demised 
premises by the lessor during the term, the lessee should sur- 
render the possession on ‘‘being paid a reasonable valuation for 
the unexpired term,’’ a mere sale and conveyance of the premises 
by the lessor do not operate a determination of the lease; but the 
stipulation merely reserves to the purchaser, or the assignee of the 
reversion, the privilege or option of determining the lease, upon 
a performance of the condition expressed—the payment or tender 
to the lessee of the reasonable value of the unexpired term; and, 
until such payment or tender is made, the lessee has the right to 
the unmolested use and enjoyment of the premises, and the right 
to continue the clearing, or reduction to cultivation, of the lands, 
according to the terms of the lease. J. 327. 

12. Rent of decedent’s lands; when contract for repairs binding on admin- 
istrator.—An administrator having, under the statuté, the power to 
rent the lands of his intestate, this power and the duty to rent re- 
sulting therefrom authorize him to make such repairs as are nec- 
essary to render the lands tenantable; and if, even in the absence 
of such power, an administrator should stipulate with the terant 
fur making repairs, he could not avoid the stipulation, and who- 
ever claimed its enforcement would take it cum onere. Vandegrift, 
Adm’r, v. Abbott, 487. 

13. Rent of lands; right of tenant to recoup damages resulting from failure 
to repair.—In an action against a tenant for the recovery of rent, if 
he is entitled to damages in consequence of the failure of the land- 
lord to repair according to a covenant in the lease, or in an agree- 
ment acai at the time of the contract of renting, he may recoup 
the damages by way of reducing or extinguishingthe rent. Jb 487. 

14. When parol evidence admissible in aid of written contract.—Where 
only the promise of a tenant to pay rent is reduced to writing, 
parol evidence is admissible to establish a distinct and separable 
contract on the partof the landlord to repair, made contemporane- 
ously with the writing. Jb 487. 

15. Agreement to repair; measure of damages.—When a landlord stipu- 
lates ta make repairs, and fails to do so, it is not the duty of the 
tenant to cause the repairs to be made, limiting his recovery to the 
expenses thereby incurred; but he has the right to rely upon the 
landlord’s promise to make them, and for a breach of the promise, 
the landlord is liable for such damages as are the natural and 
proximate result of the breach. Jb. 487. 

16. Lease; when lessee not bound to repair or rebuild.—An express stip- 
ulation in a lease, binding the lessee to surrender the premises, at 
the expiration of the term, ‘‘in as good order and pres ah as the 
same now are, reasonable use and wear and tear excepted,’’ is 
merely the expression of an obligation which the law would im- 
ply in its absence, and does not impose upon the lessee a liability 
to repair or to restore, in the event of a destruction of the premises, 
or a material part thereof, during the term, by fire, or other un- 
avoidable accident. Warren v. Wagner, 188. 

17. Liability of lessee for rent in event of destruction of premises; excep- 
tion to general rule.—aA lessee of the premises destroyed during the 
term by unavoidable accident is not excused from the performance 
of an express provision or covenant to pay rent for the term, un- 
less he has protected himself by an express stipulation for the ces- 
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LANDLORD AND TENANT—Continued. 


sation of rent in that event, or the landlord has covenanted to re- 
pair or rebuild; but there is an exception to this general rule, that 
the destruction must not be of the entire subject-matter of the 
lease, leaving nothing capable of holding and enjoyment by the 
lessee. Jb. 188. 

18. Same.—Where the lease is of lands and tenements, with the right of 
quarrying stone during the term, a destruction of a limekiln located 
on the lands does not excuse the lessee from payment of the rent 
for the balance of term, although the use of the kiln may have 
been the principal consideration moving the lessee to enter into 
the lease, and from it he may have expected to have derived his 
principal profits. Jb. 188. 

19. Eviction of tenant; whit constitutes, and what are its effects.—The 
eviction of a tenant consists in the disturbance of his possession, 
his explusion or amotion, by title paramount, or by the entry and 
act of the landlord, depriving him of the enjoyment of the demised 
premises, or a portion thereof, and operating, partially or wholly, 
a bar to the right of the landlord to demand rent falling due in the 
future. Ib. 188, 

20. Same; mere trespass by landlord does not amount to.—A mere trespass 
by the landlord upon the demised premises, not intended by him 
as a permanent amotion or expulsion of the tenant, or to deprive 
him of the possession and enjoyment of the premises, may entitle 
the tenant to damages, but does not amount to an eviction. Jb. 
188. : 

21. Same; when partial and when entire; effect on rents due in future. 
If the landlord, by himself, or by the act of another, which he 
authorized, or to which he assents, enters upon, and takes posses- 
sion of a material portion of the demised premises, the entry and 
yossession constitute, at the election of the tenant, an eviction 
rom the whole, authorizing an abandonment of the lease, and ab- 
solving the tenant from the payment of rent falling due in the 
future, or a partial eviction only, discharging the rent pro tanto. 
Nothing, however, less than an entire abandonment or surrender 
will operate a dissolution of the tenancy, and a suspension or dis- 
charge of the whole rent. Jb. 188. 

22. Same; refusal to restore no element of eviction.—When the landlord 
enters upon, an‘ takes possession of the demised premises, there 
is no duty resting. upon the tenant to demand of the landlord 
restoration, and, of consequence, there can be no necessity for a 
refusal to restore, as an element of eviction. Jb. 188. 

23. Same; proof of consent or authority of the wife, wheneffected by hus- 
band.—When the act of the husbnad is relied on as an eviction of 
the wife’s tenant, his agency, or her assent to his act may be 
proved by circumstantial evidence, and may be inferred from his 
employment in the transaction of her business, her acquiescence 
in his former acts in reference to the leasing of the premises, their 
relationship, and the nature and character of the act imputed to 
him ; the inference, however, in such case, is one of fact, to be 
drawn by the jury, and not one of law. Jb. /88. 


See Fraups, Statute or, 1, 2. 
LARCENY. See Crimmar Law, 24; SLanper, 3. 


LIEN. See Execution, 1-3, 6-8; FravpLent Conveyances, 1-3; LANb- 
LORD AND TENANT, 1-6; VENDOR AND PurcHaser, 1-3. 


LIMITATIONS, STATUTE OF. 


1. When bill for specific performance barred.—When the vendee under 
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LIMITATIONS, STATUTE OF .—Continued. 


anexecutory contract for the sale of landsis not, and has not been 
within ten years, in possession, and the possession has not been 
in recognition of his right, the statute barring an action at law to 
recover damages for a breach of the covenant to convey, upon the 
expiration of ten years from the breach, applies to a suit in equity 
hy the vendee for a specific performance. Cotton v. Cotton, 345. 
2. Motion for rents accruing after judgment in real action ; statute of 
limitation.—A motion under the statute by the plaintiff in a real 
action for rents accruing after judgment, and before delivery of 
possession (Code, § 2958), is a substitute for an action for mesne 
profits, isin the nature of a suit for use and occupation, or for 
arrears of rent, and belongs to the class of actions which are barred 
by the statute of limitations of six years (Code, § 3226). Kirkland 
v. Trott, 321. 
3. Continuing trust ; when time does not run against.—Where there is 
a continuing trust, with active duties required of, and performed 
by the trustee, the case is analogous to a running, mutual account, 
and time does not run against it; but each act done under, or in 
recognition of the trust, is a renewal of the obligation it imposes. 
Whetstone v. Whetstone’s Ex’ rs, 496. 

i —a of statute of limitations to plea of set-off ; when demurra- 
ble.—The statute of limitations can not defeat a plea of set-off, 
unless the bar was complete when the plaintiff’s cause of action 
accrued (Code, 1876, § 2996); and a replication setting up the 
statute is bad on demurrer, when it appears from the complaint 
and plea, that the bar was not complete when the plaintiff s cause 
of action accrued. Jeffries v. Castleman, 262. 


+ 


See Cuancery 3; ADVERSE Possession, 2, 3, 5, 8. 
LIS PENDENS. See Norics, 1, 2, 4. 
MALICIOUS PROSECUTION. 


1. Alias warrant of arrest ; when admissible in evidence.—A warrant of 
arrest issued on affidavit by the county court having been returned 
not executed, it is the duty of the court, of its own motion, to issue 
an alias, that the defendant may be brought to trial and the prose- 
cution ended; and in an action for malicious prosecution by the 
accused against the prosecutor, the latter can not object to the 
alias as evidence, on the ground that it was issued without his re- 
quest. McLeod v. McLeod, 483. 

2. Action for ; when evidence of age of plaintiff inadmissible.—In an 
action for a malicious prosecution for the offense of trespass after 
warning, it is not permissible for the plaintiff to prove that she is 
a very old person. Jb. 483. 

3. Same ; probable cause.—Probable cause not depending on the actual 
state of the case in point of fact, but upon the honest and reasona- 
ble belief of the party prosecuting, a want thereof can not be in- 
ferred from a failure or abandonment of the prosecution; but the 
fact that the prosecution was abandoned should be weighed by the 
jury, in connection with the other circumstances of the case, in 
determining whether, at the institution of the prosecution, there 
was probable cause for believing the accused was guilty of the 
offense charged. Ib. 483. 

4. Same ; when probable cruse a question of law.—The facts being un- 
disputed, probable cause ve! non is a question of law. Jb. 483. 


MANDAMUS. See Corporations; Exemptions, 20. 
MARRIAGE LICENSE. See Srarvres, 1-3. 
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MARRIAGE SETTLEMENT. See Cuancery, 1. 
MARSHALING SECURITIES. See Cuancery, 31-35. 
MILL-DAM. 


1. Erection of ; jurisdiction of probate court.—The jurisdiction of the 
probate court touching the erection of dams for mills, etc., bein 
special and limited, the record must affirmatively show a full anc 
substantial compliance with all the requirements of the statute. 
McAllilley v. Horton, 491. 

Same ; inquest of jury.—In such case, the inquest of the jury is 
sufficient if it is clearly responsive to all the matters which the 
statute requires the jury to investigate ; but any finding of the jury 
which falls short of this requirement, is defective, and will author- 
ize, on motion of any party to the record, the entire proceedings to 
be vacated or quashed. Jb. 491. 

. Same ; oath to jury.—Where the recital of the inquest is, that the 
jury, before proceeding to their investigation, were “‘ first duly 
sworn and charged by said sheriff as required by law,’’ and the 
return of the sheriff shows that the jury were sworn and charged 
by him in the precise language of the statute, this sufficiently 
shows that the jury were sworn as required by the statute. Jb. 491. 

. Same ; ey of inquest.—Where the jury, after being charged 
by the sheriff according to the exact requirements of the statute, 
find that ‘‘ no land, above or below the proposed site of the dam, 
will be damaged more than by the natural overflow of the creek 
on which the dam is to be built,” this is sufficient to negative the 
idea that either the residences of the owners of such lands, or the 
outhouses, enclosures, gardens or orchards thereon would be in- 
jured by the overflow resulting from the erection of the dam. 
Tb. 491. 


MOBILE, INFERIOR CRIMINAL COURT OF. See ConstrrutionaL 
Law, 8, 10. 


MORTGAGES. 


1. Right of mortgagee to possession and rents.—A mortgage in fee, 
though executed to secure a debt falling due at a future day, oper- 
ates as a present, immediate conveyance and transfer of all the 
right, title, interest and estate of the mortgagor in the mortgaged 
premises, and, in the absence of a reservation to the mortgagor of 
possession, or of the right to take and enjoy the rents and profits, 
until default in the performance of the condition, entitles the mort- 
gagee to the present, immediate right of entry and possession, and 
to the rents subsequently accruing; and a subsequent assignment 
of the rents is subordinate to, and can not prevail against the prior 
grant of the reversion contained in the mortgage. Coffey v. Hunt, 
236. 

2. Mortgage; legal title after default in mortgagee.—After the law-day of 
a mortgage, and default in the payment of the secured debt, the 
legal title to the mortgaged premises vests in the mortgagee, and 
he may convey it to another, although he is not in possession, and 
does not assign the secured debt. Downing v. Blair, 216. 

3. Same ; when mortgagee a purchaser for value.—When a mortgage, 
securing a pre-existing debt, is executed in consideration of an ex- 
tension of the debt, this constitutes the mortgagee a purchaser 

_ for value. Jb. 216. 

4 Transfer of one of several notes secured by mortgage ; priority of lien. 
The transfer of one of several notes secured by mortgage clothes 
the transferee with the right to be first paid out of the mortgaged 
property. Knight v. Ray, 383. 


to 
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MORTGAGES—Continued. 


5. Bill to foreclose mortgage by assignee of debt ; when mortgagee a neces- 
sary party.—While in equity an assignment of a debt secured by a 
chattel mortgage, if not otherwise expressed, operates an assign- 
ment of the mortgage, entitling the assignee to its foreclosure, yet, 
the mortgagee, having the legal title, is an indispensable party, in 
whose absence the court will not proceed to a decree. Fulgham v. 
Morris, 245. 4 

6. Mortgage securing debt payable in installments ; when may be fore- 
closed.—When a debt secured by mortgage is payable in install- 
ments, ordinarily, and in the absence of stipulations to the con- 
trary, the mortgage is forfeited pro tanto by default in the pay- 
ment of any installment as it falls due, and the mortgagee may 
proceed to a foreclosure; and if before final decree, other install- 
ments become due, they should be embraced in the decree. 
Th, 245. 

. Same ; effect of payment of past due installment after bill filed.—The 
mortgagor, by paying the installments of such debts which are past 
due, after bill filed for a foreclosure, is entitled to put a stop to 
further proceedings ; and, if he make such payment, the court has 


~I 


, no power to render a conditional or provisional decree of foreclos- 
ure, if default should be made in the payment of the installments 
f falling due in the future. Jb. 245. 


8. Penalty for failure to enter of record satisfaction of mortgage ; statute 
strictly construed.—The statute providing a penalty against a mort- 
gayee for failure to enter of record satisfaction of the mortgage within 
three months after payment of the mortgage debt, and after request 
in writing to make such entry (Code, §§ 2222-23; Pamph. Ac s, 
1880-1, p. 32), being penal in its nature, must be strictly construed 
and can not be extended by implication. Jarratt v. McCabe, 325 

. Same ; when request insufficient.—Where there are two mortgagors, 
a written request signed by one of them, in his own name, is not a 
compliance with the statute providing such penalty, although it 
big made with the knowledge and concurrence of the other. 

b. 325. 

10. Action to recover penalty for failure to enter satisfaction of mortgage ; 
when mortgagee not estopped from denying satisfaction.—In an action 
against a mortgagee to recover the penalty provided by the act of . : 
March Ist, 1881, amending sections 2222-23 of the Code of 1876, 
for failure to enter of record satisfaction of a mortgage (Pamph. 

} Acts, 1880-1, p. 32), the defendant is not estopped from denying 
that the mortgage had been satisfied, by reason of the fact that he 
had not, within three months after the request to enter satisfac- 
tion, commenced a suit involving that question, and, at the time 
of the request, no such suit was pending. Scott v. Field, 419. 

11. Same ; how right of recovery affected by usury.—lf the mortgage debt 
is usurious, and the mortgagor had fully paid the principal before 
making the request for entry of satisfaction, and of that fact there 
is no real ground of contestation, no reason for substantial doubt, 
the mortgagee can not withhold the entry of satisfaction, because 
the nominal amount of the debt, including the stipulated interest, 
had not also been paid. Jb. 419. 


i) 


See ApversE Possession, 4-6; Cuancery, 38, 39; ExemprTions, 
14; FraupuLent Conveyances, 11,12; Huspanp anp Wire, 10; 
LANDLORD AND TENANT, 6, 7. 


NEGLIGENCE. 
1. Action for personal injuries inflicted by domestic animal ; degree of 


care required of defendant.—In an action for the recovery of dama- 
ges for personal injuries sustained by plaintiff in being knocked 
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NEGLIGENCE—Continued. 


down and run over by a steer chased or driven by defendants’ ser- 
vants along the streets of a city, a charge given at the defendants’ 
request, instructing the jury that ‘‘ if the defendants and their em- 
ployees, in the management of the steer, exercised such care as 
men of ordinary prudence and caution would have exercised under 
similar circumstances, then the defendants are not responsible for 
the misfortune to plaintiff,’’ lays down a correct rule as to the de- 
gree of care required of the defendants and their servants in such 
case. Matson v. Maupin & Co., 3i2 

2. Same.—Nor is such charge rendered subject to criticism by reason 
of the fact that it embodies the further proposition, that ‘‘ for the 
convenience of mankind in carrying on the affairs of life people, 
as they go along public roads, must expect or put up with such 
een as reasonable care on the part of others can not avoid.”’ 

- 812. 


See Common Carriers; RAILRoaps ; SHERIFF; EXecuToRS AND 
ADMINISTRATORS, 9, 10. 


NON COMPOS. See Cuancery, 18-23. 
NOTICE. 


1. Lis pendens as constructive notice.—It is settled in this State, that to 
constitute lis pendens constructive notice of claim or asserted 
ownership, not only must the suit be instituted, but process must 
be issued and served. Banks v. Thompson, 531. 

2. Same.—Hence, the mere filing of a bill in equity by a wife against 
her husband alone, seeking to charge lands purchased by, and 
conveyed to him, with a trust for moneys belonging to her as part 
of her statutory separate estate, which he had invested in the 
lands, does not operate as constructive notice of the wife’s equity toa 
ew creditor of the husband, who had acquired a lien on the 
— by issue of an execution prior to service on the husband. 

. 631, 

3. Notice to attorney ; when notice to client.—Notice to an attorney, 
while in the employment and service of his client, of facts con- 
nected with the business in which he is engaged, operates as 
notice to the client. Price, Ex’rx, v. Carney, 546. 

4. As to effect of lis pendens as notice, see Kirkland v. Trott, 321. 

5. As to burden of proof when defense of bona fide purchase is relied 
on, see Barton v. Barton, 400. 


NUISANCE. See Cnancery, 57-60; Waters. 
OVERRULED CASES; CASES DOUBTED, LIMITED, Erc. 


1. Evans v. Bell, 20 Ala. 509, on the question of the admissibility of 
parol evidence, where there is a written contract, to establish a 
distinct and separable part of the contract, obligatory on the other 
party. but not reduced to writing, overruled in Vandegrift, Adm’r, 
v. Abbott, 487. 

. Farley v. Riordon, 72 Ala. 128, as to construction of § 2841 of Code, 
1876, touching the return to the probate court of homestead to 
widow, etc., qualified and limited in Jarrell, Ex’r, v. Payne, 577. 

. Pe ver v. George, 51 Ala. 190, expressly overruled in Downing v. 

air, 216. 

. South & North Ala. R. R. Co. v. Wood, 71 Ala. 215, explained and 
modified in Montgomery & Eufaula Ry. Co. v. Culver, 587. 

. Walker v. Griffith, 60 Ala. 361, declared unsound in Ballentyne v. 
Wickersham, 533. 
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PARENT AND CHILD. 


1. Habeas corpus by father for custody of child ; when properly refused. 
Where, on the hearing of an application by a father for a writ of 
habeas corpus, to obtain the custody of his child from the latter’s 
maternal grandmother, with whom he had been left by a dying 
mother, in the absence of the father in a distant State, it is shown 
that the child was sick, requiring and receiving the tenderest 
nursing, and that the child’s sickness would render it at least peril- 
ous to attempt his removal, his sickness is a sufficient reason for 
refusing the relief sought. Ex parte Murphy, 409. 

2. Same.—Should, however, the child’s health become established, the 
application can be renewed; but it further appearing that the fa- 
ther had been intemperate, and evidence introduced on his behalf 
tending to show that he had reformed, it would seem that a suffi- 
cient time should be allowed to elapse, to test the fact and sin- 
cerity of the father’s reformation, the welfare of the child being the 
paramount inquiry. Jb. 409. 


PARTITION. 


1. Petition for sale of lands for division among joint owners ; jurisdic- 
tional averment.—An application to the probate court under the 
statute, for the sale of lands owned by tenants in common, for di- 
vision among the owners, ‘‘ must set forth the names of all the 
yersons interested in the property ’’ sought to be sold. This isa 
jurisdictional averment; and an order of sale granted on an appli- 
‘ation which, on its face, shows that it has failed to set forth the 
names of all the persons interested in the property, is void, and a 
purchaser at a adie made thereunder acquires no title. McCorkle 
v. Rhea, 213. 

2. Same.—Hence, an order for the sale of lands, in such case, granted 
on the application of the administrator of a deceased tenant in 
common, which avers that his intestate owned, in his life-time, a 
designated undivided interest in the lands, but does not set forth 
the names of the persons who, owned such interest at the time of 
the application, or to whom it descended on the death of the intes- 
tate, is void; and the title of the heirs is.not divested by a sale 
made under such order. Jb. 213. 


See CHancery, 25-28. 
PARTNERSHIP. 


1. Admissions of one partner after dissolution against the other incom- 
petent.—The admissions of one partner, made after a dissolution of 
the partnership, and after he had transferred his interest to his 
copartner, are not admissible in evidence against the latter, ina 
suit between him and a debtor of the partnership. Jeffries v. Cas- 
tleman, 262. 

2. Whether created, how determined.--In determining whether a part- 
nership exists, as between the parties themselves, or in controver- 
sies not involving the rights of third parties who have dealt with 
them as partners, the intention of the parties is the single question 
for consideration ; and when the contract is in writing, the inten- 
tion must be collected from its words, aided, if there be ambiguity 
in its terms, by resort to the circumstances under which it was 
made, the relative situation of the parties, the occasion giving rise 
to the contract, and the objects and purposes to be accomplished. 
Tayloe, Adm’r, v. Bush, 482. 

3. Test of, and exception thereto.—While the test of a partnership gen- 
erally is, whether there is a community of interest, a participation 
in losses and profits, this test does not apply, when a party, with- 

44 
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PARTNERSHIP—Continued. 


out interest in the capital or business, is merely to be compensated 
for his services from the — resulting from a common adven- 
ture or enterprise. In such case, the relation of the parties is that 
of tenants in common in the results of the joint adventure or en- 
terprise, and not that of partners. Jb. 432. 


See ATTACHMENT, 1; ATTACHMENT Bonp, 9-11. 
PAYMENT. See Cuancery, 32, 34; LANDLORD AND TENANT, 1 (5). 
PASSENGER. See Common Carrier, 1-4. 

PLEADING AND PRACTICE. 


1. Action against common carrier for failure to deliver baggage; when 
description of baggage sufficient.—In an action by a passenger 
against a common carrier for damages for failure to deliver baggage, 
a description of the baggage in the complaint as ‘‘ one trunk,” con- 
taining designated articles of jewelry and merchandise, and ‘‘ cloth- 
ing and personal wearing apparel,’’ is, on demurrer, sufficiently 
certain.—Montgomery & Eufaula Ry. Co. v. Culver 587. 

2. Same; what a fatal variance between allegation and proof of con- 
tract.—Where, in an action by a passenger against a corporation 
operating an intermediate line of railroad, for damages for the 
failure to deliver baggage, the contract is alleged to have been 
made with the defendant for the transportation of the baggage to 
a designated point, which is situate on the last connecting line, to 
be there delivered to the plaintiff, and the proof shows that the 
contract was made with the company operating the first connecting 
line, and is an agreement on the part of the defendant for the 
transportation and delivery of the baggage, not to the plaintiff at 
the point of destination, but to the company operating the last 
connecting line, there is a variance between the allegations and 
proof, which is fatal to the right of recovery. Ib. 587. 

3. Variance.—If reduriant allegations are introduced into pleadings, 
and. they are descriptive of that which is material, a variance be- 
tween the allegations and proof is fatal, of the same consequence 
as a variance between the allegation of an essential fact, and the 
proof of that fact. Gilmer v. Wallace, 220. 

. As to variance, see, also, South & North Ala. R. R. Co. v. Schaufler, 
136. 

5. When averment in complaint mere descriplio personx.—Where, in an 

action against a judge of probate for issuing a marriage license to 
a minor, etc., under section 2681, as it originally stood, the com- 

laint describes the minor to wh.m the license was issued by 
xer name, and the further designation, that she is the plaintiff’s 
daughter, the latter words are mere descriptio personx, which it is 
not necessary to prove, the original statute authorizing a recovery 
of the penalty by any person who elected to sue for it. Roberts v. 
Pippen, 103. 


te 


6. Pleading and practice ; when allegations of time not material.—Alle- 
gations of time, when not descriptive of the subject of the action, 
are not required to be proved strictly as alleged ; and hence, in an 
action on an account, the failure of the plaintiff to prove the exact 
date when the account became due, is not a fatal variance. Huck- 

. abee v. Shepherd, 342. 
7. Suit on contract by telegraph company for delivery of message.—If an 


agent, in delivering and paying for a message to be forwarded, 
discloses the name of his principal, for whom he is acting, the 
contract for the transmission and delivery of the message being 
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PLEADING AND PRACTICE—Continued. 


oral, this makes it the principal’s contract, upon which he can, 
and should sue in his own name. Daughtery v. Am. Union Tel. 
Co., 168. 

8. Plea of want of consideration; when not available as defense.—It was 
held that, under the facts in this case, as hypothetically stated in 
charges given at the plaintiff’s request, the plea of a want of con- 
sideration in the note or bond sued on was not available to the de- 
fendants. Smith v. Freeman & Bynum, 285. 

9. Recoupment of damages; statutory provisions.—The act approved 
January 25th, 1879, entitled ‘‘An act to provide the mode of pro- 
cedure in cases in which the claim of recoupment of damages is 
interposed’’ (Pamph. Acts 1878-9, p. 154), does not add to or 
enlarge the class or number of claims or demands which may be 
the subject of recoupment, but only authorizes a judgment for the 
defendant for any excess of damages over and above the plaintiff’s 
claim, as under the plea of set-off. Martin, Dumee & Co. v. Brown, 
Shipley & Co., 442. 

10. Same; what demands may be recouped.—In an action ex contractu, 
the defendant can not claim a recoupment of damages on account 
of defamatory words, written or spoken, published of him by the 
plaintiff, though they may relate to the contract sued on, its subject- 
matter, or breach... Ib. 442. 

11. Plea in abatement ; must give plaintiff a better writ.—While, under 
the statute, a plea, whether in bar or in abatement, is sufficient, if 
the facts are so stated that a material issue can be taken thereon, 
the rule still prevails that a plea in abatement must give the 
plaintiff a better writ, this being, in such plea, essentially matter 
of substance. Mohr v. Chaffe Bros. & Co., 387. 

12. Replication of statute of limitations to plea of set-off ; when demur- 
rable.—The statute of limitations can not defeat a plea of set-off, 
unless the bar was complete when the plaintiff’s cause of action 
accrued (Code, 1876, § 2996); and a replication setting up the 
statute is bad on demurrer, when it appears from the complaint 
and plea, that the bar was not complete when the plaintiff’s cause 
of action accrued. Jeffries v. Castleman, 262. 

13. Motion to exclude illegul evidence; when may be made.—A motion for 
the exclusion of evidence, which is not merely secondary, but in 
itself illegal or irrelevant, may be entertained at any stage of the 
cause prior to the retirement of the jury. Warren v. Wagner, 188. 

14. Failure to write “ given’’ on charge ; effect of —The omission of the 
presiding judge to write ‘‘ given ’’ upon instructions requested by 
the perm d co in a criminal case, and given to the jury, as required 
by the statute, is not an error of which advantage can be taken on 
a motion in arrest of judgment. Holley v. State, 14. 

15. Verdict; form of may be corrected by the court.—While the court can 
not dictate to a jury the verdict they should return, it may, after 
the verdict has been returned, direct them to put it in proper 
form, and, to this end, may instruct them as to what that form 
should be. Wortham v. Gurley, 356. 

16. When statement of counsel, in argument before jury, a reversible 
error, see East Tenn., Va. & Ga. R. R. Co. v. Bayliss, 466. 


See ATTACHMENT ; CERTIORARI; DETINUE; EJECTMENT; SLANDER; 
TRIAL OF Ricut or Property; TROVER. 


PRINCIPAL AND AGENT. See Acency. 
RAILROADS. ; 


1. Care and diligence. in running trains.—The rule governing the duty 
and liability of railroad companies in running their trains is, that 
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RAILROADS—Continued. 


their employees must bestow on the service that degree of care 
and diligence which very careful and prudent persons give to their 
own affairs of similar magnitude and delicacy. Ala. Great Sou. 
R. R. Co. v. McAlpine & Co., 113. 


. Presumption of negligence.—When injury has been shown to have 


been inflicted by a railroad company, in the running of trains, the 
burden is shifted to the company to repel the imputation of negli- 
gence, by proof sufficient to establish a prima facie case of proper 
diligence. Jb. 113. 


. Non-observance of statutory rule ; liability resulting from.—lIt is the 


duty of employees of railroad companies to observe the statutory 
regulations as to blowing whistles, etc. (Code, 1876, § 1699); and 
in case of injury done by a running train, which could be reasona- 
bly traced to a non-observance of these regulations, it becomes the 
duty of the company to prove that they had been complied with ; 
but this principle can not be extended to such injuries as are not 
caused by the non-observance of the regulations. Jb. 113. 


. Diligence required of, in running trains.—The law does not require 


that a railroad company, in its management of a running train, 
should attempt the impossible in order to prevent injury or acci- 
dent; yet, it must resort to the necessary. appliances to prevent 
injury or accident, so long as there is hope; and, when sued, the 
onus is on the company to show the utter fruitlessness of any at- 
tempt that might be made. Jb. 113. 


. When company not liable for injury to stock.—If a moving train of a 


railroad company has a proper head-light and brakes in good order, 
is skillfully officered, is not running at undue speed, and the 
officers and agents directing the movements of the train are atten- 
tive and vigilant, and guilty of no negligence, then, if by reason of 
the weather, or other unavoidable hinderance, an animal on the 
track is not seen until it is too late to save it by the use of the ap- 

liances belonging to the train, the company is not liable for the 
oss orinjury. Jb. 113. 


. Liability for interest on damages for injury to stock.—A charge in- 


structing a jury, in a case against a railroad company to recover 
damages for killing stock, that if they found the issues in favor of 
the plaintiff, they should ascertain the value of the stock killed, 
and return a verdict therefor, with interest thereon from the date 
of the loss to the time of the trial, is free from error. Jb. 113. 


. Liability of railroad company for injury to stock ; when omitted duty 


fails to confer right of recovery.—A railroad company is not neces- 
sarily liable for injuries done to stock, on proof tracing some acts 
of omitted duty to the company’s employees; if the omitted duty 
did not cause, or in any way contribute to the injury, its omission 
confers no right of recovery. East Tenn., Va. & Ga. R. R. Co. v. 
Bayliss, 466. 


. Same.—Nor is it necessary that the company’s employees shall at- 


tempt the impossible; and hence, if, without fault of such em- 
ployees, a danger is not, and can not be discovered until all ap- 
pliances known to the best regulated railroad motive power are 
clearly powerless to avert, or mitigate the injury, then a failure to 
apply such useless agencies imposes no liability ; and particularly 
would this be the case, if, by attempting the impossible, the 
chances of another or greater peril would be increased. Jb. 466. 
Same.—The engineer, while attending to the other wants of his train, 
must be constantly on the lookout for obstructions on the track; 
and this requirement is met, when he bestows on the service that 
steady, regular care and watchfulness which his other duties would 
allow a very careful and prudent person to give to it. Ib. 466. 


See Common Carriers; EsectTMENT, 4-7. 
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RECOUPMENT. See LanpLorp Aanp Tenant, 13 ; PLEADING AND 
Practice, 9, 10. 
REFORMATION. See CHancery, 38. 
RENTS. ‘ 


1. Rent an incident to, and passes with the reversion.—Rent is an inci- 
dent to the reversion and passes with it, in the absence of an ex- 
ress reservation in the transfer or assignment, whether the trans- 
fer or assignment is the voluntary act of the lessor, or results by 
operation of law, and whether it is an absolute conveyance or a 
mortgage. Coffey v. Hunt, 236. 

2. When bill in equity can not be maintained for rent—Where land 
wus rented for a part of the crop, and the tenant, after the rent be- 
came due, delivered the part of the crop stipulated to be paid by 
him as rent to a third party, who received it with notice, but under 
claim,—held, that a bilt in equity can not be maintained by an as- 
signee of the landlord against the tenant and the party receiving 
the rent, for its recovery, he having aclear, adequate and complete 
remedy at law. Ib. 236. 

3. Motion for rents accruing after judgment in real action ; statute of 
limitations. —A motion under the statute by the plaintiff in a real 
action for rents accruing after judgment, and before delivery of 
possession (Code, § 2958), is a substitute for an action for mesne 
profits, is in the nature of a suit for use and occupation, or for 
arrears of rent, and belongs to the class of actions which are barred 
by the statute of limitations of six years, (Code, § 3226). Kirk- 
land v. Trott, 321. 


See Esectment, 3; LANDLORD AND TENANT, 6, 7, 12, 18, 17-21; 
MortaGaGe, 1; TENANTs in Common, 3-5. 


RULE OF REPOSE. 


1. When presumption of payment of purchase-money of land indulged 
from lapse of time, see Kelly v. Hancock, 229. 


See Cuancery, 2. 
SALES. 


1. Judicial sale; when void.—A sale of property under void process is 
a nullity, and confers no title on the purchaser. Meyer v. 
Hearst, 390, 

2. When contract of sale executory, see Fry v. Mobile Savings Bank, 
473. 


See AmpBiacuirty, 2. 


SELMA, CITY COURT OF. 


1. Authority to issue remedial writs.—The City Court of Selma, being, 
by the express terms of the statute creating It, clothed with, ‘the 
authority to issue writs of injunction, mandamus, certiorari, pro- 
hibition, ne exeat, and all other remedial writs,”’ has, under the 
well defined legislative policy of this State, intended to expedite 
the administration of justice, the authority to issue, or order the 
issue of such writs, returnable into any court of the State + 
jurisdiction of them. East & West R. R. Co. v. East Tenn., Va. & 
Ga. R. R. Co., 275. 


SET-OFF. See PLEADING AND Practice, 12. 
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SHERIFF. 


1. 


2. 


o 


oO 


~I 


ad 


i) 


. 


Action against sheriff for failure to make money on execution; meas- 
ure of damages.—In an action against a sheriff and the sureties on 
his official bond for failing to make the money on an execution, 
the actual injury sustained is, in the absence of statutory regula- 
tion, the measure of damages; and hence, it is competent for the 
defendants to show that the plaintiff has sustained no injury. 
Abbott, Downing & Co. v. Gillespy, 180. 

Same; what may be shown in defense.—It is competent for the de- 
fendants, in defense of such an action, to show that the defendant 
in execution had no property subject to levy and sale under execu- 
tion at law; or that his property was encumbered by mortgage or 
other lien, of the existence of which the plaintiff was chargeable 
with notice. Jb. 180, 


. Same; when prior execution no defense.—But it is no defense to such 


an action, that the sheriff had in his hands another and prior exe- 
cution against the debtor, unless that execution had been actually 
levied. Jb. 180. 


. Same; failure to levy on exempt property.—While the statute does 


not make it the absolute and imperative duty of a sheriff to levy 
upon exempt property, where the debtor has failed to file his de- 
claration and claim in the office of the probate judge, it is the safer 
policy for him to make the levy, thereby enabling the creditor to 
contest the claim of exemption under the provisions of the statute, 
as, on his failure or refusal to levy upon such property, when 
shown to have been in the debtor’s possession, he assumes the 
burden of proving that it was in fact exempt. Jb. 180. 

Same; admissibility of evidence.—A sheriff, in an action against him 
for failing to make the money on execution, may testify as a wit- 
ness for himself, that he made diligent search for property belong- 
ing to the defendant in execution, and found none; but he can not 
testify that he returned several executions against such defendant 
‘*no property found,’’ unless he first lays a proper predicate for 
the introduction of secondary evidence of the existence and con- 
tents of the executions. Jb. 180. 

Same; proof of insolvency.—The insolvency of the defendant in ex- 
ecution in such case, can not be testified to as a collective fact, it 
being a legal conclusion deducible from facts and circumstances in 
evidence ; but it may be shown by evidence of the issue of execu- 
tions on other judgments against the defendant in execution, and 
of the returns thereon of ‘‘ no property found.’’ Jb. 180. 

Same; what no defense.—It is no defense to an action against a 
sheriff for failing to make the money on execution, that he declined 
to levy on property in the possession of the execution debtor, be- 
cause he honestly believed that it was exempt; and hence, evi- 
dence of that fact is inadmissible for him. Jb. 180. 

Same; when claim of exemption admissible for sheriff.—In such ac- 
tion, a claim of exemption, properly verified and filed in office of 
probate judge after the issue of the execution, but before any levy 
is made, by the defendant in execution, covering all the property 
found in his possession, is competent evidence for the defendant; 
as such claim is made by statute prima facie evidence of its cor- 
rectness as against the debtor’s creditors. Jb. 180. 

Trespass against officer levying process; knowledge of plaintiff's 
claim as showing malice.—Ordinarily, the fact that a sheriff or 
other ministerial officer, acting under legal process, seizes property 
with a knowledge that it is not subject to seizure, either because it 
is the property of a stranger, or because it is exempt by law, is a 
circumstance indicative of malice, or of that degree of reckless- 
ness which is the equivalent of malice; and, in an action of tres- 
pass against him, evidence of the fact is admissible, that the jury 
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SHERIF F—Continued. 


10. 


11. 


12. 


14. 


15. 


may determine whether they will award vindictive, in addition to 
actual damages. Alley v. Daniel, 403. 

Same; when knowledge of plaintiff’s claim immaterial.—But where 
the officer seizing the property is indemnified, it being his duty to 
proceed, although he may know that the property is not subject to 
the process, evidence of such knowledge on his part is irrelevant 
and inadmissible. In such case, if the officer acts in good faith, 
and there are no circumstances of aggravation, no facts indicative 
of a bad motive, nothing more than information that the property 
is not subject to the process, compensatory damages alone can be 
recovered. Jb. 403. : 

Same; evidence of knowledge.—But in cases where the officer’s in- 
formation or knowledge is material, the practice of introducing 
ex parte affidavits made by the plaintiff and others, and exhibited 
to the officer prior to the sale, for the purpose of proving such in- 
formation or knowledge, is questioned. Jb. 403. 

Same; when charge in reference to vindictive damages objectionable. 
In trespass de bonis asportatis, a charge in reference to vindictive 
damages, which gives to the jury a discretionary power to award 
them, without stint or limit, and which leaves the jury without 
any rule whatever by which to award them, is objectionable. 
Ib. 408. 


. Execution of process regular on its face, though void in fact; § 3041 


of Code construed.—The statute providing that a sheriff or other 
ministerial officer is justified in the execution of process regular 
on its face, whatever may be the defect in the proceeding on which 
it was issued (Code, 1876, § 3041), is intended only for the protec- 
tion of the officer executing the process, and can not impart valid- 
ity to a levy and sale made by him under the process; nor can the 
protection of the statute be extended to third parties who procured 
the issue and execution of the ptocess. Meyer v. Hearst, 390. 

Fees for collecting money under process; what service covered by.—The 
commissions allowed a sheriff by statute for collecting money ona 
fieri facias include compensation for all the acts of levy and sale 
required to effect the collection, and are the same whether he re- 
ceives the money from the defendant on demand, or whether he is 
put to the trouble of levying and selling, in order to ‘‘make the 
money ;’’ and the rule of commissions in attachment suits is the 
same, with the exception that a small fee is allowed for making 
the levy; hence, no extra compensation can be allowed for clerk- 
hire, or making the return. Kahn, Wolf & Sons v. Locke, 332. 

Allowance for removal of, and guard over goods levied on; when 
proper.—When a stock of merchandise is levied on under an at- 
tachment or execution, and it becomes necessary to remove it, and 
to employ a guard or watchman, for its preservation, these ser- 
vices justify a special, reasonable allowance to the sheriff, to be 
paid out of the proceeds of the sale. Jb. 332. 


SLANDER. 


i. 


9 


Action for slander; when complaint insufficient.—In an action for 
slander, if the words used are susceptible of two meanings, the 
one harmful and the other innocent, if they be ambiguous, or un- 
meaning in the absence of other stated facts, or if it be charged 
that they were uttered in irony, the pleader must set forth enough 
attecedent or attendant facts to raise the implication that the of- 
fensive charge was intended ; merely aserting that the utterer in- 
tended to charge a particular crime, is not sufficient, unless the 
unaided words have that import. Long v. Musgrove, 158. 

Same.—Thus tested, it was held that a count in slander in the com- 
plaint in this case was insufficient on demurrer, Jb. 158, 
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SLANDER—Continued. 


3. Same; when charge free from error.—In an action for slander, in charg- 
ing plaintiff with the larceny of ballot boxes, a charge given at the 
defendant’s request, instructing the jury that ‘‘larceny means the 
felonious and fraudulent taking of another’s property, with the 
felonious intent to deprive the owner of the property, or to convert 
it to his own use; ona if the jury believe that the words spoken by 
the defendant were not intended to convey, and did not convey to 
those who heard it the meaning that the plaintiff stole the ballot 
boxes for such a purpose, and with such felonious intent, then they 
must find for the defendant,’’ is free from any error of which the 
plaintiff can complain. Jb. 158. 


SPECIFIC PERFORMANCE. 


1. When decreed against privies.—The rule is, that when specific per- 
formance of a contract would be decreed between the original par- 
ties, it will be decreed between all persons claiming by privity 
under them, unless some intervening equity prevents; and a pur- 
chaser of land, with notice of a prior executory contract for the 
sale of the same land, stands in the shoes of his vendor, and holds 
his acquired title as trustee, and subject to the equities of the prior 
purchaser. Meyer Bros. v. Mitchell, 475. 


See Lumrations, Statute or, 1. 


STATUTES. 


1. Repeat of statutes by rp se not favored.—The repeal of statutes 
by implication is not favored; and, ordinarily, the courts will not 
declare a prior statute to have been repealed by a subsequent one, 
in the absence of express words, unless the provisions of the two 
are directly regugnant. Roberts v. Pippen, 104. 

2. When statute not repealed by implication.—The act of March Ist, 1881 
(Pamph. Acts, 1880-1, p. 31), amending section 2681 of the Code 
of 1876, which prescribes a penalty against probate judges for 
issuing marriage licenses to minors in certain cases, after providing 
that nothing contained in the act should “‘ affect the liability of 
probate judges incurred for the issuance of licenses’’ prior to the 
passage of the act, repeals the section as it then stood. This act 
was itself amended by the act of February 5th, 1883 (Pamph. 
Acts, 1882-3, p. 38), the provisions of which are expressly made 
to apply to ‘‘all suits that hereafter may be brought, or which are 
now pending under section 2681 of the Code, as amended ”’ thereby, 
or by the act of March Ist, 1881; and which repeals “ all laws 
and parts of laws in conflict with the provisions of this act.’’ 
Held, that the act of February 5th, 1883, did not repeal the saving 
clause of the act of March Ist, 1881, or affect a suit brought under 
section 2681, as it originally stood, and pending on 1st March, 1881. 
Tb. 108. 

53. Qui tam action against judge of probate for issuing marriage license; 
effect of amendatory acts on pending suit.—Neither the act of March 
lst, 1881, amending section 2681 of the Code of 1876 (Pamph. 
Acts, 1880-81, p. 31), nor the act of February 5th, 1883, amend- 
ing the act of March Ist, 1881 (Pamph. Acts, 1882-3, p. 38), affected 
the rights of parties to an action brought against a judge of pro- 
bate for issuing a marriage license to a minor contrary to the 
statute, under section 2681, as it originally stood, and pending at 
the time of the approval of both of theamendatory acts. Fulghum 
vr. Roberts, 341. ? 

4. Statute authorizing relief of married women from disabilities of cover- 

ture strictly construed.—The statute conferring on the chancellors 
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STATUTES—Continued. . 


of this State power to relieve married women of the disabilities of 
coverture (Code, 1876, §§ 2731-32), is the delegation of power 
which is in its nature not strictly judicial, but is a part of the gen- 
eral prerogative power of the General Assembly, to define or change 
the legal status of citizens, upon whom the general law had imposed 
special disabilities ; and like all other statutory powers, it must be 
exercised in the mode, and for the purposes the statute appoints 
and declares. Falk v. Hecht, 293. 

5. Damages against corporation for killing minor child ; section 2899 of 
the Code construed.—Section 2899 of the Code of 1876, providing 
that ‘‘ when the death of any minor child is caused by the wrong- 
ful act or omission of any officer or agent of an incorporated com- 
pany, or private association of persons, the father of such child, or 
if the father be not living, the mother, may maintain an action 
against such corporation, or private association of persons, for 
such wrongful act or omission, and may recover such damages as 
the jury may assess,’’ creates a new cause of action, is highly 
penal in its terms, and must be construed as a penal statute. 

, Smith v. Louisville & Nashville R. R. Co., 449. 

6. Person non compos mentis ; statute 17 Edward 2.—The statute of 17 
Edward 2, Ch. 10 and 19, conferring on the king, as parens patrizx, 
power to take care of the property of lunatics and idiots, though 
enacted before the settlement, or even the discovery, of this 
country, being inconsistent with our institutions and form of gov- 
ernment, is not of force with us. Whetstone v. Whetstone’s Ex’rs, 
495. 





See ConsTITUTIONAL Law. 


SUMTER, COUNTY COURT OF. 


1. Trial by court without jury ; when finding not reviewable by this court. 
When a defendant charged with «a misdemeanor is tried by the 
county court of Sumter county, without the intervention of a jury, 
under the provisions of the statute regulating the trial of misde- 
meanors in that county (Pamph. Acts, 1882-83, p. 214), the decis- 

‘ ion of the court upon the facts is equivalent, in legal effect, to the 
verdict of a jury, and, in the absence of statutory power, can not 
be reviewed by this court on appeal. Calloway v. State, 37. 


TELEGRAPH COMPANIES. 


1. Liability of, for failure to deliver message; measure of damages.—The 
proposition is fully sustained by the authorities, that, where a tele- 
graph company receives, and, for a valuable consideration, agrees 
to transmit and deliver a message, expressed in plain language, 
directing the sale of cotton owned by the sender, and, without 
lawful excuse, fails to transmit and deliver the message in due 
time, the sender can recover the actual damages sustained by the 
fall in the market-price of the cotton between the time it would 
have been sold, if the message had not been delayed, and the time 
it was actually sold; qualified, however, by the further proposi- 

| tion, that so soon as the sender discovers that his message has not 

been forwarded, it becomes his duty, within a reasonable time, to 
take the requisite steps to prevent further loss, which is usually 
done by repeating the order or direction to sell. Daughtery v. Am. 

Union Tel. Co., 168. ° oo 

2. Same; measure of damages when message in cipher.—The liability of 

the telegraph company not depending on the knowledge which 

the operator may have of the contents of the message, the same 
rule us to the measure of damages applies even where the mes- 
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TELEGRAPH COMPANIES—Continued. 


3. 


sage is in cipher, and is not explained to the operator, who is 
ignorant of its purport and object. Jb. 168. 
Suit on contract by telegraph company for delivery of message.—lIf an 
nt, in delivering and paying for the message to be forwarded 
discloses the name of his principal, for whom he is acting, the 
contract for the transmission and delivery of the message being 
oral, this makes it the principal’s contract, upon which he can, 
and should sue in his own name. Jb. 168. 


TENANTS IN COMMON. 


1. 


to 


a 


6. 


Adverse possession.—The seizin and possession of a tenant in com” 
mon constitute the seizin and possession of his co-tenants ; and an 
uninterrupted exclusive possession by him is not usually deemed 
adverse, unless accompanied by circumstances indicating an ex- 
pulsion or ouster of his co-tenants. Brady v. Huff, 80. 


. Same.—A public repudiation by a tenant in common of his co-ten- 


ant’s title, and a hostile claim of exclusive ownership in himself, 
operate at once to set in motion the statute of limitations against 
the co-tenant. Jb. 80. 


. Same; liability of tenants in common for use and —— 


Where one tenant in common forcibly evicts another, or the one 
in possession keeps the other out, or refuses to let him enter, this 
constitutes an ouster which will support ejectment; and in such 
action, the plaintiff may recover his share of the value of the use 
and occupation wrongfully withheld from him. Kirkland v. Trott, 
321. 


. Same; tenants in common; res adjudicata.—On a motion under the 


statute by the plaintiff in ejectment for rents accruing after judg- 
ment, in a case where the parties are tenants in common, the re- 
covery in ejectment is a conclusive adjudication against the de- 
fendant, that he had ousted the plaintiff. Ib. 321. 

Same; effect of appeal from recovery in ejectment, and of supersedeas, 
when parties are tenants in common.—Where one tenant in common 
obtained a judgment of recovery in ejectment against his co- 
tenant, from which the latter appealed to this court, and executed 
a bond for the purpose of superseding the judgment, on a motion 
made by the plaintiff for rents accruing after judgment, on an 
affirmance in this court, the defendant can not be heard to say, 
that the bond did not operate as a supersedeas, and, for this reason, 
the plaintiff was not prevented from entering by the appeal. The 
bond, in such case, furnished a sufficient excuse to the plaintiff 
for not attempting to take possession pending the appeal. Jb. 321. 

Possession of personal property.—The possession of personal prop- 
erty by a tenant in common, in full recognition of the rights of his 


co-tenant, is the possession of the co-tenant. Wortham v. Gurley, 
356. 


See Cuancery, 25-28; Partition. 


TRESPASS. 


1. 


When charge in reference to vindictive damages objectionable.—In 
trespass de bonis asportatis, a charge in reference to vindictive 
damages, which gives to the jury a discretionary power to award 
them, without stint or limit, and which leaves the jury without 
any rule whatever by which to award them, is objectionable. 


* Alley v. Daniel, 403. 


See Cuancery, 48-54; SHerirr, 9-11. 











INDEX. 699 
TRIAL OF RIGHT OF PROPERTY. 


1. Trial of rvght of property levied on under attachment; damages for 
delay not authorized.—The statute authorizing the jury to award 
damages against the claimant in atrial of right of pro erty, if it 
be shown that the claim was interposed for delay i e, § 3343), 
by its terms applies only when there is a levy of execution upon 
the property; itis incapable of application, when the levy is of 
an attachment. Murphy v. Butler, Pitkin & Co., 381. 


See HusBanp anp Wire, 18-20, 26-27. 


TROVER. 


1. When possession will support.—When personal property, in the pos- 
session of the widow, is levicd on and sold under an execution 
issued on a void judgment against her deceased husband, she may 
maintain trover on her possession, unaided by title, for a conver- 
sion of the property. Meyer v. Hearst, 390. 


TRUSTS AND TRUSTEES. 


1. Powers or trusts; duration of.—The general rule is, that powers or 
trusts can not continue beyond the period required by the purposes 
for which they were created. Fox v. Storrs, 265. 

2. Same; will construed.—A testator devised and bequeathed to his 
widow the legal title to all his estate, impressed with an express 
trust for the support, maintenance and education of his children, 
and coupled wiih the power to. manage and control his property 
during ler life or widowhood, or until there should be a distribu- 
tion under the provisions of the will; and further provided for the 
allotment to each child, on marrying or attaining majority, of his 
or her share of the estate, the family relation continuing as to the 
others, and for an absolute division and distribution on the second 
marriage of the widow.—Held, that a general, discretionary power 
conferred on the widow by the will to sell all or any’ part of the 
testator’s estate, not limited to any particular purpose or period of 
time, termirfated on her second marriage, and was incapable of 
exercise by her thereafter. Jb. 265. ' 

3. Continuing trust; when time does not run against.—When there is a 
continuing trust, with active duties required of, and performed by 
the trustee, the cost is analogous to a running, mutual account, 
and time does not run against it; but each act done under, or in 
recognition of the trust, is a renewal of the obligation it imposes. 
Whetstone v. Whetstone’s Ex’rs, 496. 


See CHANceERryY, 1-7, 21. 
USAGE. 


1. Usage as an element of contract ; when admissible.—A usage or cus- 
tom, to be admissible in explanation of the terms of a contract 
which are ambiguous or doubtful in signification, must be reason- 
able, must not contravene or displace any of the general principles 
of statutory or common law, or vary or contradict the express 
terms of the contract, and must be brought home to the knowl- 
edge of the party sought to be charged, either by proof of actual 
notice, or by proof of its existence sufficiently leng to raise a pre- 
sumption of knowledge. East Tenn., Va. & Ga. R. R. Co. v. John- 
ston, 596. 


USE AND OCCUPATION. See Tenants 1x Common, 3. 
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USURY. 
1. Action for failure to enter satisfaction of mortgage; how right of re- 


covery affected by usury.—lIf the mortgage debt is usurious, and the 
mortgagor had fully paid the principal before making the request 
for entry of satisfaction, and of that fact there is no real ground 
of contestation, no reason for substantial doubt, the mortgagee 
can not withhold the entry of satisfaction, because the nominal 
amount of the debt, including the stipulated interest, had not also 
been paid. Scott v. Field, 419. 

When lender of money at usurious rate of interest not a bona fide, 
purchaser.—W. & Co., having sold to L. G. & Co. a bale of cotton, 
by mistake gave them a delivery order on a warehouseman for it 
before it was paid for. Afterwards L. G. & Co., without taking 
actual control of the cotton, and without presenting the delivery 
order to the warehouseman, paid for the cotton, and then received 
a second delivery order therefor from W. & Co., they not remem- 
bering that they had given the first, and under the second order 
the cotton was sold by L. G. & Co. and delivered by the ware- 
houseman, who was in ignorance that an older order was outstand- 

ing. L. G. & Co. borrowed from C. $600 on short loan, promising 

him interest at the rate of one dollar per day, and at the.same 
time, as security for the loan, they delivered to him delivery orders 
for certain bales of cotton, including the first order given them by 

W.& Co. L. G. & Co. did not repay to C. the money borrowed, 

became insolvent, and the collaterals placed in pledge were insuf- 

ficient to reimburse him, without resorting to the bale of cotton 
for which W. & Co. delivered the orders. Held, in an action on 
the case by C. aganst W. & Co. to recover the value of the bale of 
cotton, that the loan of money made by C. to L. G. & Co. being 
usurious, C. is not a bona fide purchaser for value in that sense 
which will enable him to triumph over the complete defense which 

W. & Cod. could make, if the suit were by L. G. & Co. (Saltmarsh 
v. Tuthill, 13 Ala. 390, and Carlisle v. Hill, 16 Ala. 398, reaffirmed 

and followed.) Wailes & Co. v. Couch, 134. 


3. Same; nature of defense.—The defense, in such case, is not usury, 


but the improper and unauthorized use which L. G. & Co. made 
of the delivery order, and usury is invoked merely to preclude C. 
from claiming the shield of a bona fide purchase; and hence, a 
special plea setting up the usury is not required. Jb. 134. 


VENDOR AND PURCHASER. 


1. 


Vendor’s lien, when title retained ; nature of.—When a vendor of 
lands retains in himself the legal title, covenanting to convey it at 
a future day, upon condition that the vendee makes payment of 
the purchase-money, he carves out his own security, which is in 
the nature of a mortgage, and to which all the esssential incidents 
of a mortgage attach. Lowery v. Peterson, 109. 


2. Same ; distinction between, when title conveyed and when retained. 


There is a plain and recognized distinction between the equitable 
lien which a vendor of lands has, when he conveys the legal title, 
and the security he carves out for himself, When he retains the 
legal title, covenanting to part with it only upon the payment of 
the purchase-money. In the latter case, independent of statute, a 
transfer by delivery of a note or bond given for the purchase- 
money passes, in equity, the security retained for the debt. Jb. 
109, : 


3. Lien on lands for purchase-money ; when vendor can not dispute his 


own title—A vendor of lands, retaining in himself the legal title as 
security for the payment of the purchase-money, can not, as against 
an assignee of a note given for the purchase-money, seeking to en- 
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force the security, be heard to dispute his own title, or to aver that 
he has not an estate in the premises co-extensive with that he has 
covenanted to convey. Jb. 109. 

4. Stipulation for forfeiture in contract for sale of land ; when waived. 
A stipulation in a contract for the sale of land, providing for a forfeit- 
ure of the contract if the purchase-money is not paid as it becomes 
due, and binding the purchaser, in the event of forfeiture, to pay 
rent, is reserved for the benefit of the vendor, and may be waived 
by him; and it is waived by his accepting part payment of the 
first installment of the purchase-money before it is due, and by 
transferring a part of the installment in payment ofa debt. Ib 
109. 

5. As to burden of proof on plea of bona fide purchuase, see Barton v. 
Barton, 400. 


See Usury, 2, 3. 
VERDICT. See PLeaptine anp Practice, 15. 
WILCOX, COUNTY COURT OF. 


1. Trial of misdemeanor without jury.—The provision of the general 
law creating the county court and clothing it with jurisdiction of 
misdemeanors, that if a trial by jury is not demanded, ‘‘ the judge 
shall determine both the law and facts, without the intervention 
of a jury,’’ ete. (Code, § 471%), applies to the jurisdiction of the 
county court of Wilcox as pk td by the special statute of Feb- 
ruary 23rd, 1881. (Pamph. Acts, 1880-1, p. 295.) Bell v. State, 25. 


WATERS. 


1. Rights of proprietors of superior and inferior heritage as to flow of surface 
water.—W hile the owner of higher lands has a servitude or natural 
easement upon the lower adjoining land for the discharge of all sur- 
face water flowing naturally from the former on the latter, and the 
natural passage of such water can not be prevented or obstructed 
by the owner of the lower, to the injury of the higher land, this 
servitude or easement extends only to surface water arising from 
natural causes, as by rain, and does not. authorize the proprietor 
of the higher land, by the collection of water into drains or artifi- 
cial channels, to precipitate it in increased quantity and volume 
upon, and to the detriment of the lower land. Crabtreev. Baker, 91. 

2. Proprietor of inferior heritage; right to stop flow of surface water. 
If the owner of the higher fend, by drains or channels artificially 
constructed, collects the surface water thereon and discharges it, 
in undue and unnatural quantities, upon the lower lands, this 
would be an open invasion of the rights of the owner of the latter, 
which, if suffered to continue without a resort to legal remedies 
for the period prescribed by the statute of limitations for the re- 
covery of lands, would become evidence of an adverse right; and 
against this intasion he can protect himself by placing obstructions 
in the drain or channel, if thereby he does not inflict injury upon 
innocent strangers ; the rule being that, where a party can maintain 
an action for a nuisance, he may enter and abate it. Ib. 91. 

3. Same; may defend against injunction to remove obstructions, without 

»roof of actual damage.—In such case, the owner of the lower 
tee may defend against a bill in equity filed by the owner of the 
higher lands, to enjoin the continuance of the obstructions, with- 
out proof of actual damage suffered by him from the water dis- 
charged through the artificial drains or channels. Jb. 91. 

4. Injury resulting from wrongful act; when wrongdoer can not com- 
plain.—In such case, the complainant can not b heard to com- 
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plain because the obstructions have increased the quantity of > - 
water which would flow or stand upon adjacent roads used by the 
public, although causing peculiar injury to him, he being the 
original trongdoer, and the injury having resulted from his own 
wrongful act in flooding the defendant’s lands. Jb. 91. 





WILLS. 


1. Construction of will ; what an executorial power, and not a mere per- 
sonal trust.—A testator, after providing for the payment of debts, 
directed that his estate, real and personal, should remain in the 
hands of his wife, ‘‘ to rear and educate his three children, and to 
remain hers during her life-time or widowhood,’’ and that, in case 
of her marriage, his estate, real and personal, should be sold, and ' 
the proceeds equally divided between her and his three children. 
Held, that the power of sale expressed in the will is not a mere 
personal trust, to be executed only by the executor, but is a gen- 
eral power, unattended by any discretionary power, or evidence of 

rsonal confidence, which may be exercised, under the statute, 
y an administrator de bonis non. Watsonv Martin, Adm’r, 506. } 

2. Same ; conversion of realty into personalty.—It was further held, the 
widow having married, that under the will, as affected by the 
widow’s marriage, the children did not take the land as land, but 
that it was converted into personalty, requiring the services of a 
personal representative for its administration. Jb. 506. 


See Trusts and TrusTEEs. 


WITNESS. 


1. Contract attested by subscribing witnesses ; proof of execution.—In a 
suit in equity for the specific performance of an executory contract 
for the sale of land, against the vendor and another claiming under 
ancl | subsequent conveyance, the execution of the contract, if 
denied by the latter, must be proved, although the denial is not 
under oath ; and if the contract is attested by subscribing witnesses, 
its execution must be proved by one or more of such witnesses, 
unless sufficient excuse is shown for not producing them. Meyer 
Bros. v. Mitchell, 475. 

2. Falsus in uno, falsus in omnibus ; when maxim has no application. 
The maxim, Falsus in uno, falsus in omnibus, has no application 
to cases in which a false statement is inadvertently, and not will- 
fully made by a witness. Roberts v. Pippen, 103. 

3. Re-examination of witness discretionary with primary court.—Re- : 
calling and re-examining a witness in the course of a trial at law, 
either in a civil or criminal case, is a matter resting in the sound 
discretion of the primary court, and is not revisable by this court 
on appeal. Hobbe v. State, 1. ° 

4. — of tender years; competency ag a witness.—The sole reason , 

at infants of tender years are not allowed to testify as witnesses 
is, that they do not, at the time their testimony is offered, compre- 
hend and realize the danger and impiety of falsehood , and hence, 
that an infant was of too tender years to be sworn, at the time of 
the occurrence of the transaction, about which he is afterwards 
called to testify, does not render him incompetent, but is merely a 
—— that bears on the weight of his testimony. Kelly v. 

tate, 21. 

5. Same.—That an infant female was incompetent to testify on a former 
trial of a defendant charged with an attempt to have carnal knowl- 
edge of her, and was then so adjudged by the court, does not 


| 
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affect her competency on a subsequent trial of the same case, had 
after new trial granted. Jb. 21. 

6. Testimony of a deceased witness on former trial; when may be proved. 
The testimony of a deceased witness on a former trial, when he 
was subjected to cross-examination, is admissible on a subsequent 
trial, and may be proved by any competent witness. Jeffries v. 
Castleman, 262. 





